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RESOLUTIO

Meeting of Board o?ﬁéctors of M/S Wasim Sharif

Indu\strles (P\Yt) Ltd Ghawar Kally Road Sharif Khan Village, Skha
Kot, and Dlstrlct%lakand held on 26/03/202xlat the Registered

Ofﬁce\of the Eﬁmpany
‘The following att;ended the'meeting )
1. ‘Mr. Hamid Waheed ChlefExecutive
2. Mr. Muhammad Samin Jan Dlrector
3. Mst. Fatima Shoalb Dlregtor

-/

Unanimously Resolved in pursuance of the resolution of the

company, that Mr l\’/luhammad Samm,]an Director of the Firm,

CNIC

#-17301-1410719- -7,—be~afid is hereby authorized to

institute, file, sign, verify, represent, appear, depose affidavit,
written statement, Rejoinder, engage a counsel and to do all other
acts ancillary or incidental thereto, the Writ Petition to be filed
before the Peshawar High Court Mingora Bench Dar-ul-Qaza Swat

to ap

pear before the said Honourable Court on behalf of the

Company in the matter of questioning the Customs General Order
No 01/2021 dated 25/02/2021in accordance with prevalent law.

Resolved that, the said Director further authorized to

execute and submit any other documents as may be required time
to time by the Hon’ble Court.

i

2. Mr. Muhammad Samin Jan, Director

Factory Address:

."!_'—‘

1. Mr. Hamid Waheed, Chief Executive

3. Mst. Fatima Shoaib, Director ﬁ%*
. - .

WASIM SHARIF
INDUSTRIES (PVT) LTD
SAKHAKOT MALAKAND

Ghawar Kally Road, .Sharif Khan Village,
Sakha Kot, Malakand Agency KPK

Phone: 0932-310039, 310139 & 311039

Fax: 0932-312039
e
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BookNoB 09210 Corporate Member 7
e MEMBERSHIP CERTIFICATE  2./3p
= ode No: 672/ '

i Name & address of Canier Mobmand Chamber of Commerce & Industry.

Association ‘ ; ABET S ,. '
Formerly Tribal Areas CC & I (FATA) ﬁ@@&g&g " v g g"‘ oL
..... T UL LRT Y /4 1 11 7 o 8 ,LL '=i_.

{Affiliated wuh the Federation of Pakistan Chambers of Commerce & Industry)}

et et et et ’} |

Add -Ghawar Kally Road, Sharif Kfaa:’i"t‘f”ﬂ&‘é‘g‘é’a"ﬁﬁ’a"i’%f ﬁ'%g;?‘iﬂ{ﬂakand Agency. X

----------------------------------------------------------------------------------------------------------

is a member of this ._Ch"‘_mb“_MOhmand Agency C hamber ofCommerce&Ind ustry (FATA)
Association .

J PRI PP PO PR FREP RS S 4

THIS CERTIFICATE shall be valid upto the..?.l.‘.'.M?.“E!l..?.‘.’?.l.... unless

otherwise notified to the NTN / GST Registration authority / Scheduled Bank

-

concerneg

Seal
of

Chamber
Association
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C:PTIFIC TE OF INCORF’ORAIION

o4 secnou .:" nf the Compames Orumance, lcii?.il ('\.LV 11 nf 1984)]

+Chmpany Regisiration No.00000004118/20041201, . -~ 4
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: 1 - e
'.:1-, LTVtITT‘IH Tyl e _ . _:;:

nufn et L v
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THE COMPANIED ORDINANCE, 198
. e
(I’r:vnln Cump.my Lumlul l:) Shares)

S | ARTLCLES or ASSOCIATION

g w;xsrm sm\mr 1NDUSTRII:’"*(vmv;m)l,lmrrm TR
e -  PRELIMINARY - e

Subjecl as hcrcmnﬂcr pruwr.lcd lhc rcg,ulullons com.nm.d i Table *A in the first Sclu_dulr.. o the C‘.umpmm.'ls

‘ Grdlnancc 1984 shall npp[y Io.cumpany 50 lar these arc upplicitble 1o privete cnmpum:.a
R f‘. v

LI

Clnu csi..,J IO 19, 25, 38 39 40 46 nnd 49 ol'lhc nrun.suld Table™A® shall not upply to the cunmnn)'.bul

thc Arl:clas hcrcmnl’lcr conrumed and Lhc rhodirc.mon hereinafar expressed, sholl constituie the rc..bulullom . :-" __'
.,'.luf'lhr.'. cnmpruly ; PR . S S AL
i" . . .' o "-_ ) ' . - ’ o .-;'_,' w ". T
T c 0D ot T PIUVATE COM!'ANY AP T
! ) "'i Im company |s a prwule. W|thln the meaning nFScclmn-l(I) clnuse (28) ol the Comn.mlcs Ouhnnncu |‘}H&I ,
‘ und accordmgly . '_ © : _ S .: S . L
i ‘ (@) :- 'No invitslion. shnll bc lssucd m l[u. puhiu. ln subseritie for uny ‘1|Ill|'L'~i ar dt.hr.nlurt..'c nl lhc a T
R A cumpuny . ' oLty :
' Ly -',:‘Thc number oi'mcmbqrs uFlfu. cmnp:my (exclusive ol the persons in uupluynu:nl. e
AN '_Compuny) shulFbeifimited to fifly provided-that for the purpose of the prnvasmn'
U Cinure pcrsnns hu‘!d unc nr more shires jointly llu.y shiall he m..m.r.! us i *.mbh. m :
i RS l . . :
¥ B :
| (c) © The right lu trnnsfcr bFsharLs in lhc cumpisny is rLeru.h.d in the manner uml to} e t.\f -.,
i hcrunaﬂcr Jppt.drm;, o+

: CAI'I!‘ALANDblIARl

E Thu camtnl ‘af the Company i5 RS 10,000, UUU!— (Rupeds Ten Mtllmn Onl;) dwndud inlo iDU boo (Oru. B ¥ "':._ E'
- Hundred Thnusnnd) ordinary’ shurr:s of tlic Ry, 100/ eachiwith power to ingrcast | reduce, .consolidnie or! IR
‘ nthrwl'-L rc-url_.,nnltl- llm shurc cnp:lnl ‘of Ihu compiuy in wecurdmnee with the pmvmuus of U Ordmnm..n... e

Subjcnt to ”l(. provisions oflhc Ordmuncc (he share shall he under the caatrol of the Dll"Lthll'a whu m.ly nllul N

" or olliiwist.dispose ofT (he; aumc to such persans, fiem or corporation on such lerms .md cundmum o .t.ur:.h .
:anstderition and at such thnes as rnay be thought fiL,

. \ :
' : '
]
i)
.

1 lhg :.h.u es 0 the L.lplml af the Lompany may: be atlatied or issucd in |\.t\mum R
el p.ul praymemt nl an\ Lmd m Munm ar vouds -\upplu.d ar any, \L‘l‘\ll.L~

ﬂ‘“EQTF‘
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) =:-_:--:',€-—!%'F"-”1 — 1" COMPANIES ORDINANCE, 1984

\\, t.l-r'(,v‘- (r rnmlu Cnm;mny Litnited by 5[|;,|»cs).

CAOTT

[dIRANDOUM OF ASSOCIAT lON

o '_A"-- . ”_l, ;.‘ M. :_ .. . . .. .:l_ i . ‘-.. ', ‘. .
. i 4 |

) E ) @ pcrfommncc or rcLum of such n'l\'u:llul..nl.
I

i : E.A. lt is declared lhnl nntwﬂhstnnduu, anything cn11l.nwd i the lorepaing oblu.tt. cluub -

_ @ o Aot 0
|E EIR : WAS[M SHARI[‘ INDUSTIUES (me:r@ umum}-'/: _ Ag&g;ﬁ}e

)') "M ==

I Thc nime uf'lhu cnmpany ise o WAblM SHARIF INDUSTRIES (l‘V'l‘) I..Tl)

- —
=

11. llu.. n.ue.lcrcd uﬂu.c‘cl I.hc campuiy will be'situaled in lﬁlmuahnd-CupiLal '|.'crrilmy R o

[ﬁlll 'Ihc ob_u.cl lnr whu.h tlu. cumplmy is estublished are afl ur any of th l‘ollm\;ingﬁ ‘\V o

e, . i '

: To‘cslabhsh an mdusm:ﬂ undcrtukmg 1o mandfaclure vepetable ghee, banuSpall LOORIHE

s % cnl allied products anid byproducts and o do oll such things as are incidental or LQHdUCIVL R
to Lhr: uuammtnt oE thc object of cslabhslmu:ut and operalmn aof 6uch mduslrlal umt o

Fo borrow ar.raise; funds rur \hc busnu.ss of the company by means of Joufis - I'rnm Lhc bunks .md nl‘m..r ﬁnnnr.ml

ﬁ _imbtitutions ug'\msi p\cdgn oF s machingry or hypullu.catmn of assels s wall us murlbul,n. ol is” mnnnvahll.
prapcrty and other fixed assets, issuc of debeatures, debenture stocks, bonds; ubhguuou» dnd hL,GUI‘IllEH ol’ull kinds.

Ao sccure the s samc;’8s. may scem cxpedicnt with full power to muoke lhe same Lrnm.l’urnbh.. by dch\'cr)' or by

W ‘3? tnslmm:nl of transfes or otherwise on thie undertaking af the company or -.:pon:any Schlhc prnpcrty and rlblll‘-.
g prt.sr:nl aid fulurc of the campuny of ulht.rwm. howcvcr, collateraliy-ur o seeurs any, qu.drllu.a nf\hc t.umpnu\'_
. by a trust deed or any olhar assuUrMcE. .. o R T,

] - To Luamntcc thc pcrl'urmancc ol' the I:Untrch and obligation of the uomp.my i relnper
Eﬁ _payment of any logh, debenture stock, bonds obligations ar securities jsgued by of'i / e %
R - Company of g foan ndvancud to any argani’: ian oF compiity bs may.lic cons;dl.rud NG "'ﬁm\a&w A
. djrectly or mdlrr:clly lo carry on’ or adv.mu. “the husiness nF e comp.tny uml 5,uuttmuag LhL ‘-.'_!_‘ 1\

K

of Association nnlhmg shall canstruc uny power upon the compiny to indulge ur undn.rt
dlrccHy or indirectly, business of ony fvestmenl compauy, insurance conTpany nr munng,uq, weeT
m Pakistan ns rt.str:ctcd undcr the Taw and oy utln.r unliwlul uperation. '

IR
Lo \ LI IS
! ﬁ ' . : . . . T . ) A . RIS . R
. - s i - .
-

].V Thc lmhlllly uFthL. nu.rnbcra is hmllLd . : ) 3":: [ .;, D

*¥. Theautharized cnpzl‘al oFthe'compuny is RS, 10, HO0. LU0/ {{tupees Ven Mllhun Oulyj ledt.tl mlu lUU UUD

_ (Onc l[undrcd “Thousund ) ordinnny slinkes af the XS, Hml- gach willh power tu increnses Teditces; Lunsuhdmu :

l i ﬁ ©oor olhenvise re-organize the share cnmhl of lhc company ip aceordunee’ with th@\pmvtqluua of lh:. Comp-mu.s'-
Ordlnnncclgad.-.: L , o SR .

H AITESY

vt SR
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' .'\.hu-!uncuj-_shuut. profit and Toss seeount, income and expenditure aceount
und ather sepans referred w in reguiation 74 shall be' made aut in everyiyeur * - PR
sndt Tnid hefure the compiny in e annual generol mating made up to wdnte e
wu e finn six months belore such meeting. ‘The buotanee-sheet und profi o

~

-

Te by u répart ol the auditars of the company nnd the report of directors:. © .

<. . 3. Acciipy of the halance sheet and. prolit and lass aceount :or income:anid | ¢

L axpenditure néeount und reparts af direciors and ouditors s,_hnll.-'m‘ least
L fwenly one days preceding the meeling be sent tn the: persons entitled tn.

Cpeceive notices of genenl meetings in the manner in which natices are to be
given heréinduer. S ‘ '

- The directors shall in al pespeet comply with the provisions of Sections 230
P A T : : . C e

: SRR E R Auditors shall be appointed snd their duties, reputated in accordance ‘With
: o Sections 252 1 233, - . '

- . ' . + .

.
.

LI . .

S , _ o } Natices: ' co S

v .

Mm' A notise . may he - given by the company 1o any member -either
i L opersonally ar hy sendig it by post o him 10 his registered addressof;
| ' (31 e o registered address in Pukistm) 1o the gddress Hony-within. -
i IS S - S Pakisty supplivd by him (0 the eompany for the-giving ol notiees.

W ' o T him, - : ‘ L '

S 5 Whare onatie is sengghy post, service af the antice Shall e deemed It
e eleetad by properly addvessing, prepuying and pestingu eiter
7 R C 7 gonaining th potice and, unless the conteuey i praved, In have: been -0
' L T f-"'i:['lfué}cd al the tme-at which the letier wonld hudelivered ' in- lIlL'_ 7
g CE iwdinane ennrse of prast: et s

N - . . PR

L  pompimy und uddress within Pakistan Tor the giving of nolices o iine o notiee”
ulidessed T him e ot sharchobders wenerally | and ugie T

e eWspApLY cireuliting T the neighborhnad ol e 1:-;}_115%;:"' { %
eompand shall dwe deemed 10 be duly given t him oly thefdb
+ dyerizdnen appears. = : .‘

-
v

e ' + A pistiee . b given by the eompany 1o the jaini-ho

L
=t

] +

] r L 3 - » b ”
. - piving the notice W the joint-hitder numed fivst in The registd
o share. .0 ' A

i ) - R ’ . ' ; ’ . i
AN A majice miud be given by The ernmpany 1o the persong entitledi or i shuve in:
Y nseguenee il the deith oF insnlyeney of o member,hy sending il.';lu-nu'gh the
,'im.-u'i-n' "N prepaid leuer addressed o them by nime, sor by the tithe of i
*pepresentggives ol the - deeeised. or wssignee af the Insulvent or Ry wny likes,
PR deseription, at e addreess 1 anyt in Pakistan supplied for tha purpose by The:
’ LR e . ‘ . v ' .

] . . - .

P BRI S B dng A" )
FESY

= ond Joss aceuunt or inceme and expenditure aceaunt shall be actompanied - /

S aa, o AT migmber has oo regisiéred " lfses 10 Pakiston, nod hashat supplizd o the -
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WCTHIRD SCHEDULE)” R »F?.- "
{Sce sectlon by ¢ o
FORM A- ANNUAL RETURN OF COMPANY HA G/

S . SHARE CARITAL | . .
R uu,__tstrauou No. 0049055 . :
".-Mame af the Campgny [WASTM SHARIT musa*r&mjwmrvm o A

“ 8y !

.y

o . . T ", .!..n.l L.L,_!' \
. 0 3.7 Fhrma adepitnd Db pMonily Yess) ST #{D 30, q,,_.:‘_' . .
R | Dnljgul'-?\Gl«F;D_uylMunnifYcur] ) kI ETH] TR e .-_s;:_}‘\ . = '
n _ SR PART/A T ; y St
b egiqlarcd’uﬂ?cc hddrcss: T GHAWAR/KALLY ROWTSH_;{I{IF"}GI INVILDAGE 7] .. "
S T . - SAKHAXDT, MALAJ{AN‘D‘AGENCYI@ L
. RE M_—-——‘:—s fnd 2@abon, .com et =
B © 74| Office Tel: No, - 311- 57551\33 O TR ]
R D .8 ."| Office Fox: No.: =y : 1
I O L ofBusmcss MANUFACTURING OF‘GHEE& GDO‘F\I‘NG ol i/ - —} . ]

N e
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bev3

oy

ID-. Au1hnnzedbhurc Cnpitnl C, ~ ,/‘-_ L - o .

' A Type ofSheres .| No. ufShorcs Amount© Fpce Value - .~ o |y

o oL COrdinary Shares . - © 410,000 44,000,000 ) R D :

L . K - : 2. : , g B TN ' .
- o ! 4 : — - r . = “,. . : ' 5 e
TR | [Eldup Share Cupital : TS T R I_ i
DRI A Lok F i Type of*'Shares - No. of Shares | Amaeunt Lssuc Price " - | o o -4 J FRC |
) BRI ST -Ordlnur:f “Shires . . 188,057 18,803,300 N H)() SRTIE O A a

: A : ) T o T Ny o {
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y oSt - - 1 NRRE
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.y - Federal Board of Revenue
Fevenue Division -~ Gevernment of Pakistan

WASIM SHARIF INDUSTRIES (PRIVATE) LIMITED

Name:
Address: OFFICE NQ 15-A PHASE 2 WAH MODELTOWNGT
' ROAD WAH CANTT
DERRGRERLATRIIIN
100000009936938
Name: WASIM SHAR{F INDUSTRIES (PEEVATE) LIMITED
Address: GAWAR KALAY ROAD, SHARIF KHAN VILLAGE,
: SAKHAKOT, MALAKAND AGENCY, Malakand Dargai
R ERRARNADEAE!
100000009936938
Parsenal lnfo:;

Person : Company Type

CNIC ! CNICOP : 2577486 Name

Gell No. : (0923232223939

Natlonality : _Pakistan

Incorporation Date :_13-Dec-2004

Registerad Address

Emaii :

Registration No 2577486
Tax Year : 2016
Date :
Period : 01-Jul-2015 - 30-Jun-2016
Madium : System
Due Date : 29-Jan-2016

~

.
Registration Mo 2577486

Tax Year : 2016+
Date : \
Perlod : 01-Jul-2015 - 30-Jun-12016
Medium : System '
Due Date : 29-Jan-2016 \

Company formed and reglsiered under the
: Companies Ordinance, 1984 or any other law

 RARSRASPRHRPTRDUSTRIES (PRIVATE)
 HMTEO——
admin@awgroup.com.pk

Accounting Period : 01sl July - 30th June

Liquidation Date :

STRN : 0703040500191

Addresses:

GAWAR KALAY ROAD,SHARIF KHAN VILLAGE, SAKHAKOT. MALAKAND AGENCY, Malakand Dargal - -~ "

Type: Commercial Property Capacity : Owner Acquisition Date :

Form: Office % Share : 100 Disposal Date :

Owner Name : Owner CNIC :

WASIM SHARIF INDUSTRIES (PVT.) LIMITED .

Capacity ; OCwnar Acquisition Date : 31-0ct-2015 o
Disposal Date : = !r--jr--wl' ',r:-\;.: 17—

null 3

R

Printed on : Saf, 30 Jan 2016 10:

20 Khayaban E Suhrawardy Service Road South G-9 Mouve Area G-9/1 Islamaba




federal Beard of Revenue
Revenue Rivision - Government of Pakistan

Name: WASIM SHARIF INDUSTRIES (PRIVATE) LIMITED Registration No 2577486
Address: OFFICE NO 15-A PHASE 2 WAH MODEL TOWN G T Tax Year : 2016
ROAD WAH CANTT ‘ Date :

Period : 01-Jul-2015 - 30-Jun-2016

Hlﬂﬂﬁﬂ!ﬂﬂﬂlmuﬂ Medium : System

100000009936938 Due Date : 29-Jan-2016
181 (QRDER TO GRANT / REFUSE MODIFICATION TQ REGISTRATION QN APPLICATION)
Name: WASIM SHARIF INDUSTRIES (PRIVATE) LIMITED Reglstration No 2577486
Address: GAWAR KALAY ROAD,SHARIF KHAN VILLAGE, Tax Year : 2016
SAKHAKOT, MALAKAND AGENCGY, Malekand Dargai Date :

Perlod : 01-Jui-2015 - 30-Jun-2016

T Medium: Systom

100000009936938 Due Date : 29-Jan-2016
Businegses;
WASIM SHARIF INDUSTRIES (PVT.) LIMITED ] .
Capaclty ; Owner o Acquisition Date : 31-0ct-2015
Disposal Date : ) ‘
Activitias Principle - [ST * . FED . |StartDatée |EndDate
Manufacturing/Manufacture of vegetable and
animals oils and fats/Manufaclure of vegetable Yas No No 31-0ct-2015
and animals oils and fats .
Address = e o Capacity - - * °.. . . |StartDate |EndDate-
AL AR AN S ARIF KHAN VILLAGE, SAKHAKOT| 5, iness Operated on 22-Jan-2016
Links:
Registration No. | Name " | Capacity , % Share | Link Start Date - -Link End Date
1300011017863 | HAMID WAHEED Direclor 18.75 |31-Qct-2015
1730114407197 | MUHAMMAD SAMIN JAN Direclor 2500 {31-Oct-2015
1730162855927 | MUHAMMAD AKBAR KHAN Advisor / Attorney / 01.00 |31-Oct-2015
Consultant
1530755015781 | MUHAMMAD SHOAIB Principal Officer 18.75 |22-Jan-2016
1530765015791 | MUHAMMAD SHOAIB Director 18.76 |31-Oct-2015 :
1540107018751 | MUHAMMAD ISHAG Director 00.00 |13-Dec-2004 29-Jan-2016
3740604817234 | NAILA NAVEED Director 00,00 §13-Dec-2004 29-Jan-2016
3740645275833 | MUHAMMAD EJAZ + | Director 00.00 |13-Dec-2004 29-Jan-2016
3740645275833 | MUHAMMAD EJAZ Advisor / Attarney / 30-Oct-2008 29-Jan-2016
Consultant
[3740571471727  [SHAHZAD QAZ] Advisor / Atiomey / |22-Dec-2010  [29-Jan-2016 |
Consulfant
Alfributeg s
| Attributo | vatue TS
KAl

null 3 . Printed on : Sat, 30 Jan 2016 1
20 Khayaban E Suhrawardy Service Raad South G-9 Mouve Area G-9/1 islamabad




Federal Board of Revenue
Reévenue Division - Government of Pakistan

Name: WASIM SHARIF INDUSTRIES (PRIVATE) LIMITED Reglstration No 2577486
Address: QFFICE NO 15-A PHASE 2 WAH MODEL TOWN G T Tax Year : 2016 .
ROAD WAH CANTT Date :

Period : 01-Juil-2015 - 30-Jun-2016

T .

160000009936938 Due Date : 28-Jan-2016

181 (ORDER TO GRANT [ REFUSE MODIFICATION TQ REGISTRATION ON APPLICATION)

Name: WASIM SHARIF INDUSTRIES (PRIVATE}LIMITED ~ * Registration No 2577436
Address: GAWAR KALAY ROAD,SHARIF KHAN VILLAGE,  TaxYear:2016
SAKHAKOT, MALAKAND AGENCY, Matakand Darga Bate :

Perlod ; 01-Jul-2015 - 30-Jun-2016

TR — Madium: System

00000009936938 ‘ Bue Date : 28-Jan-2016
Attributes
Altribute Value '
Decision Granted / Accepted
Aftachments
Descnptlon o _L N

Paid utility bill of business premisas not older than 3 months

Evidence of tenancy / ownership of business premises

Zahid Igbal

Assistant / Bepuly Commisslaner Inland Revenue
Enfarcemant & Collect]on—

Unit-|

null 3

Printed on 1 Sat, 30 Jan 2016 10:48:31

20 Khayaban E Suhrawardy Service Road South G-9 Mouve Area G-9/1 Islamabad




=

-1 Taxpayer Online Verification

PAKISTAN. .

Page 1 of |

Date : 30-01-2016

Tirme : 10:35:09

NTN/FTN 2577486-7 Category  COMPANY
‘Name™ © T WASIM SHARIF INDUSTRIES {PRIVATE) LIMITED

CNIC/PP/REG/INC No.  00000004118/20041201

Hause/Flat/Plot No, ' Street/Lane ---

Block/Sector/Road - City -

Business/Branches S, Business/Branch Nama Business/Branch Address STRN

1. | WASIM SHARIF INDUSTRIES (PVT.)] GAWAR KALAY ROAD, SHARIF KHAN VILLAGE, 0703040500191
UIMITED SAKHAKOT, MALAKAND AGENCY, Malakand

Dargal

Principal Business Activity MANUFACTURING/MANUPACTURE OF VEGETABLE AND ANIMALS OILS AND

FATS/MANUFACTURE OF VEGETABLE AND ANIMALS OILS AND FATS

Business Nature

Registered For- INCOME TAX w.e.f 25-Jan-2006, SALES TAX w.e.f 09-Mar-2007

Income Tax office  RTO ISLAMABAD
Sales Tax Office RTO ISLAMABAD
Sales Tax Status OPERATIVE
Print Back

hltpﬁ:/ieibr.gov.pk/Registration/searcthtai].aspx?rand=0.81 78380884947092& crup=29...  30/01/2016
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GOODS DECLARATION. GDl X Custom Eila No. - I
{ | BHLOFENTRY {4 BitL OF EXPORY | ] BAGGAGE DECLARATION [ ] TRANSSHIPMENT PERWT ' '
| EXPORTEFSICONSIGNOR'S NAME AND ADCRESS EGECLARATION TVFE 3 PROVIOUS ReF *
AMERITIN INTERNATICNAL GORPORATION '. S : TRy
2279 W 16IND STREET MARKHAM, IL 60428 REF #: 0062 Port Qasim {[importz), korax,

] GIGMEGMNO S OT  KPPI319.2020 Dale: 11-08-2000 INDER 158
OIMPORTERSHONSIGNEE S/IPASSENGER NAME & ADORESS §.DRY PORY IGWEGM HO & TROER
WASHMA SHARIE INDUSTRIES {PVT,) LIMITED 141 DEGLARANT [OTHER THAN IMPORTER/EXPORTER)
- |M/S SHIPPERS LAND OFFICE NO G 11 IBRAHIM BUILOING WEST WHARF
m Kilay .Ro?d. sharlt Khan Village, Saknakot, Meiakond Agency, Oargi, 1R2°‘?g. (212316828
{ANTN TEETR No / PAGSPORT NO & DATE 1BCHAL No 235 Job o
2571486 OTOR040500104 ;L”' RANSACTION
SR — . )
SROOCUMENTS ATTACHED EForm Mo Cete |7 ™
o N 1] oG MBLEIE 021344 04082020 108554 3300 1oL 000 ND, & DATE 20,COUNTRY OF : INAT!
O sy L ] 7 Exe SONSURII0000S6HZT20 120000 AM Paxistan
Q co | 37 CURRENCT NAME & GOGE S RARHE IR AN NS, |
.y ! uss 840 CAIB2477Y, CAILG222590 , CAXUR
(%] 13 DFSL539254 , MEDU2850167 | MEDU
72 VESSEL MODE OF 29 Bt AWL CONNC & DATE T4 EAGHARGE RATE MEGUISASSLS , MEDUS148101 ; MEDL
o vimam ' 20600 MEDUGR3S108
MEC TOMOKO, 1108702013.00 MEDUUSASTERS B/Z3/2020 $2,00.00 Al foar
ﬁﬁﬁ'ﬁ ﬁ SHIFMENT 20 PAYMENT TERMD
Nevwr York }Nﬂ\LC
27.PORT OF DISGHARGE 78 PLACE OF DELIVERY 70 DELIVERY TERMS
CPR
157 RUMBER GF E T2 TYPE OF PACKAGE, TIGROBEWT Vo T
75000 PACKAGES 20634603 Y
B G ERERAL DL SCRIFTION OF GOOGS
P KET WY
205.40100MF
- mmmmmmmmwwmmwrw iwﬁmmﬂugmm .
ATITEM D - 38[bENO OF UNITS 39,00 CODE ‘E;SRO NG A1.HS Codé
; 0161300672019
206461,0000 united Stalos g nﬁﬁms 1 ra 104210
; BLEVY | ST RATE *E50W PAVABLE R0
15 SECONDARY QUALITY COILE co 2000 % 53007250000
o DS 500 % 13403610000
a2
: AcD jT0 % 15752540000
43 UNT VALUE 44 TOTAL VALUE 45.CUSTOM VALUE {PIR) ANT @3t 288405.0000
| omewes  Asmessed Doised  Aweried
| 108804.3300 1 157177,858 18567824.0000 26803626,0000
" v bt . S
’ 3B(b).NO OF UNITS 39.COTONE 40.5RO.NQ 4115 Code
ELEVY| 4IRATE TSI PRAYABLE (PG
o
A3 UNIT VALUE 44, TOTAL VALUE 45.CUSTOM VALUE (PKR)
Deciared Assenned Decinrod Assensed Doclared Asypased
LR T [Decisred AR LT
. 3 _ § |
TG GRO/ TeRRepon NOB U1 s FOB VALUE 0,000 ;uwumc CHARGES Q1%  1.0000%
51.FREIGHT 0.0000 [ss.omai CHARGES 04000
SICFRVALUE 1371778650 [se AssessED VALUE PRR 25803696 0000
. SIINSURANGE  BO.000D 5T TOTAL REBATE CLAIMI PROV, ASSMNT UfS 81
50, INE NG EYREVENUE RECOVER 00 AMOLUNT (_PKR) A Decizre thil the above phbcuiass are true & Coroed.
L OATE CODE LEVY -
MPPHEL-1 39EF [++3 SAENTIS 00
28.03:2020 RD 1540184.00 61.4.0'8 name, sig & stamp SIG & DATE
188.760000 ACD 1076254.00 TN
ANT SBOE05.00 SIKARK 65 .CFD & DATE
Appralar: CKPPIODCOZ-20042020
XX ) .
Examine . Pavinesi Receved by WASIM SHARIF INDUSTRIES (PYT.) LIMITED
) 52.2.A.5 nome, sig & slamp .
XRRKAX
poeresd
St of Charge Kig & Starmp
Totat: 11965965,0000 Iu 66, Bonx Stamp

Thus ia & 3ystem genemied docom
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-{NON-NEGOTIABLE COPY Treport (ot s 1

SCAC Codo : MSCU

NO. & SEQUENCE OF ORIGINAL B
0 Of THREE

NOQFRD?!PAGES

sc Wabalte: www.mac.com [
SHIPPER:

AMERITIN INTERMATIONAL CORPORATION
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REF ¥, 6083
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R
g -

mm:mnhmwnmmnm'm&m:fnommjm. CARRIER'S AGENTS ENDORSEMENTS : (inchude Aguni(s) &t POD)
TO THE ORDER OF MEEZAN K LIMITED GO NOTHY:
WEEZAX BN LTD:

)
mwm LLOYDVRD HUABEA. $: 1
NOTIFY PARTIES: {No responsitlity shall attach i the Carer or 1 his Agant ke talurs 1 nolly - sao
jClaurse 20!
SwASIM INDUSTRICS (PYT)LTD

PLACE OF RECEPT: (Comblhad Transport ONLY - pes Clabess 1 £ 62)

YESSEL&VOYAGENO.(MMB&D) PORT OF LOADING
MS5C TOMOKO - IU2ER NEW YORK, NY CHICAQO, IL
BOOKING REF, SERVICE CONTRACT NUMEBER | PORT OF DISCHARGE PLACE OF DELIVERY ; (Combined Tranaport ONLY - ses Clsuses 14 §.2)

Q38CHIT12044 00000000

| KARACHHMUHAMMAD BiN QASIM, PAKISTAS
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, m MEDITERRANEAN SHIPPING COMPANY S.A BILL QF LADING No. MEDUUB487665
s Weballe: www.msc.com RIDER PAGE
. . SCAC Code : MSCU
] Page 10{3 .
CONTINUATION OF PARTICULARS FURNISHED BY THE SHIPPER - NOT CHECKED 8Y CARRIER - CARRIER NOT RESPONSIBLE {sse Cisuse 14}
Contatner Numbers, Seat Duscription of Packages and Goods
Numbers and Marks (Continusd on tuthsr 1 Of Lading Rider pagels), ¥ applcable) Oroes Cargo Weight Meszurament
MEDUB45I588
200 DRY VAN
SEAL NUMBER:
[raooses
8 PACKAGE(S) OF ETP SUILY UF COILS, APRXBO PCT BRT AND 20 12,654.000 KGS.
PCT MATTE COIL WEIGHTS APRX3-4MT AND ETP DARK RING
COILS, 20-22MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
COILS
humu:msw
20° DRY VAN
]SEH.. MUMBER:
1K200447
6 PACKAGE(S) OF ETP BUILT UP COILS, APRXE0 PCT BRT AND 20 20,647,000 KGS,
PCT MATTE COIL WEIGHTS APRX3-4MT AND ETP DARK RING
COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
COILS
L
JHEDUZRRORS
20' DRY VAN
SEAL NUMBER:
[K200448
8 PACKAGE(S) OF ETP BUILT UP COILS, APRXBO PCT BRT AND 20 20,226.000 KG3.
PCT MATTE COIL WEIGHTS APRX3-4MT AND ETP DARK RING
COILS., 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
CONS
IMEDUESIS 188
20° DRY VAN
SEAL NUMBER:
K200445
& PACKAGE(S) OF ETP BUILT UP COILS, APRX80 PCT BRT AND 20 19,210,000 KGS.
PCT MATTE COIL WEIGHTS APRX3-4MT AND ETP DARK RING
COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
COLS
‘CA_X'USim
20' DRY VAN
SEAL NUMBER:
|rz00045
{6 PACKAGE(S) OF ETP BUILT UP COILS, APRXBD PCT BRT AND 20 29,118.000 KGS.
PCT MATTE COIL WEIGHTS APRX3-4MT AND ETP DARK RING
CORS, 20-32MM, MAX 20 PCT DARK, GOQD SHAPE AND QUALITY
COLS
CAIUMATIY
20' ORY VAN
SEAL NUNBER:
K200451
;.:;:é::;oomteormé SHIPPED ON BOARD DATE &mqmw)mawmmdum
= ! Meddarrarasn Shipping Company S A
25 JUNE-2020 25-JUNE-2020
\ U3 Edition - 0112017

038 A 354810878

Foo




47

e

MEDITERRANEAN SHIPPING COMPANY S.A. |BILL OF LADING No. MEDUUBA4B7665
Webalis: www.msc.com RIDER PAGE
C SCAC Code : MSCU . .
Page 203
CONTINUAT 1ON OF PARTICULARS FURNISHED BY THE SHIPPER - NOT CHECKED BY CARRIER - CARRIER NOT RESPONSIBLE {see Clause 14)
Container Numbers, Sasl * Description of Packsges and Goods
Numbera and Marks (Contimusd on further B Of Lading Rider page{s), ¥ appicable) Groes Carwo Weight Measirament
11 PACKAGE(S) OF ETP BUILT UP COILE, APRXE0 PCT BRT AND 20 21,092,000 K5
PCT MATTE COIL WEIGHTS APRX3-4MT AND ETP DARK RING
COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
cows
{mEDU2sAEY
20 DRY VAN
JSEAL NMUMBER:
200450
12 PACKAGE(S) OF ETP BUILT UP COILS, APRXE0 PCT BRT AND 20 20.630.000 KG3,
PCT MATTE COIL WEIGHTS APRX3-4MT AND ETP DARK RING
CONLS, 20-37MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
cons
BESUASIIN
20 DRY VAN
SEAL NUMBER:
KPS
" 9 PACKAGE(S) OF ETP BUILT UP CONLS, APRXE0 PCT BRT AND 20 21,373.000 ®G3.
PET MATTE CONL WEIGHTS APRX3-AMT AND EYP DARK RING
COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
conLs
MEDUS148101
20°DRY VAN
SEAL NUMBER:
K200453
6 PACKAGE(S} OF ETP BUILT UP CORLS, APROB0 PCT BRT AND 20 21,085,000 KGS,
PCT MATTE COIL WEIGHTS APRIG-AMT AND ETP DARK RING
COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
COILS
[CANS2225%0
2 DRY VAN
JSEAL NUMBER;
K200454
7 PACKAGE(S} OF ETP BUILT UP COILS, APRXS0 PCT BRT AND 20 20,453.000 KaS.
PCT MATTE COIL WEIGHTS APROG-MT AND ETP DARK RING
— COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY
COKS ’
LG 20INSL0302-00095
HS COOE 7210.1210
NTN2577486-7
[FREIGHT PREPAID
14 DAYS FREE TIME
AGENT AT DESTINATION .
MSC AGENCY PAXISTAN (PRIVATE) LTD, /
FAYSAL BANK BUILDING, 15T FLOOR
16, ABDULLAH HAROCN ROAD ;
KARACH! - 74000 ‘ -
PAKISTAN
PHONE+$2 21 35632001
FAX2 21 55632014
EMAILPK532- MSCPAKEMSC.COM
g:f:;:;”omm“m SHIPPED ON BOARD DATE -slgﬁommmmuwmswudmm )
- oy Meaanaan Shioging Company SA.
25JUNE-2020 23~JUNE-2020
- VA, Edition - 9172017 )

038

A

354810877
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( MEDITERRANEAN SHIPFING COMPANY S.A.

c Wiabaks: www.me.0om

BILL OF LADING No.

RIDER PAGE

SCAC Code : MSCU . ‘
+Page 3019

MEDUUB487665

(" CONT IMUAT [ON OF PARTICULARS FURNISHED BY THE SHIPPER - NOY CHECKED BY CARRIER - CARRIER NOT RESPONSIBLE (s¢s Clauss 14)

Containet Numbere, Seal +

- Dencription of Packages and Goods
{Continuad on further BIR Of Lading Rider poge(s), if applicable)

Gross Cargo Welght

Msasurement

Numbers und Marks

. WERE EXPORTED FROM THE UNITED STATES N
WITH THE EXPORT AIMENES TRATION REQULATIONS . DVERSION CONTRARY TO U.S, LAWY

ED, -
CARRIER HAS MO KNOWLEDGE WHATSOEVER OF THE LC, THE REFERENCE T0 WHICH 3 INCLUDED HERE
SOLELY FOR THE MCRCHANT'S CONVIMICNGE : CLAUSE 14 5 OVERLEAF APPLIEY

TOTAL NUMBER Of PACKAGES: 75 TOTAL:

206,318.000 *GS.

“The recoiver andlor consignes must colect and ceturn the container within the agraed Frss
Days, sterling from the day of berthing of Vesss! a! port, faiing which the recolver endior
ocongignes Is joinlly ond saveraty kablo (o pay damoeges to the Carrler in pécordance with the
table sot out below.

Appicable/agrecd Linar Demurrage / Container detention as per betow tarfff:

nl-ui.;;;nummm
W0 TADwTS sher TEnH Des v | Tewaher |
B | S Th

- —-1
) " e T i

LRt I v O FIREGUN DU

hm.mmwmwmmmmmmmmmm
containers cleon, It good state, without any marks end tree of any foes to the empty dapot
memmuﬂpm.

Ndﬁmmmm-mm“wmhhmtmambeimmmm
damages from the Merchar, In particutar cialms for contalnar demurrageidotentlon agalnst
] mm.ammmhmauwmmnmmmummm
rether than the shipper.” .

PLACE AND DATE OF ISSUE

CHICAGO -
25-JUNE-2020

N

SHIFPED ON BOARD DATE

25-JUNE-2020 MSC Modhorranean Shipping Company SA.

343, Edfron - OIRMT

038

SIGNED By MSC {USA} Inc. #3 Agort 6n behall of the Carier

A 354810876




| AMERITIN JNTERNATIONAL CORPORATION

2222 WEST 162ND STREET
MARKHAM, IL 60428

SOLD TO: .

WASIM SHARIF INDUSTRIES (PVT) LTD INVOICE NUMBER [20:5290
GHAWAR KALLY ROAD INVOICE DATE {6/26/2020
SHARIF KHAN VILLAGE, SAKHA KOT DARGAI OUR ORDER NQ. ;6088
MALAKAND AGENCY KPK PAKISTAN TERMS |LC
SHIPPED TO:

WASIM SHARIF INDUSTRIES (PVT) LTD
GHAWAR KALLY ROAD

SHARIF KHAN VILLAGE, SAKHA KOT, DARGAI
MALAKAND AGENCY KPK PAKISTAN
R i e R A PRODUCT DESCRIPTION R
ETP BUILT UP COILS, APRX80 PCT BRT AND 20 PCT MATTE COIL WEIGHTS APRX3~4MT AND ETP DARK

RING COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE AND QUALITY COILS

. ,-‘ o
o ¥ “

STRICTLY AS PER SALES ORDER NO. 6088 DATED 02.06.2020
CFR KARACHI SEAPORT/PORT QASIM , PAKISTAN

QUANTITY SHIPPED: 20546t MT

205.461 MT AT USD 530 e AT RO $108,894.33
TOTAL CFR PORT KARACHI-MUHAMMAD .....oiiii i niaiten o $108,894.33
STEAMSHIP LINE: MEDITERRANEAN SHIPPING COMPANY. 8. A

VESSEL / VOYAGE: MSC TOMOKO 1U026R

PORT-OF LOADING: NEW YORK, NY

SAILING DATE: 6/26/2020

PORT OF DISCHARGE: PORT KARACHI-MUHAMMAD BIN QASIM, PAKISTAN

SALES ORDER NO.: 6088

BILL OF LADING NO.: MEDUUB487665

L/C NO.20INSU030200095 DATED: 200604 REF#47041854

MEEZAN BANK LTD )

HS CODE: 7210.1210

NTN NO: 2577486-7

WE HEREBY CERTIFY THAT THIS INVOICE IS TRUE AND CORRECT AND THAT THE MERCHANDISE

DESCRIBED HEREIN IS THE PRODUCT OF THE UNITED STATES OF AMERICA. THESE COMMODITIES,
TECHNOLOGY OR SOFTWARE WERE EXPORTED FROM THE UNITED STATES IN ACCORDANCE WITH
THE EXPORT ADMINISTRATION REGULATIONS. DIVERSION CONTRARY TO U.S. LAW PROHIBITED.
CERTIFIED TRUE AND CORRECT :

AMERITIN INTERNATIONAL CORPORATION

AUT IGNATURE

4




_ 31C:

BIC

TO :

FM

27
40A;

20:

310:

50:

597

328

410:
42C:

42D:

43p;

437:

FAX: 708-825-1792

Currency ¢ USD (US DOLLAR)

- Amount : #116,600. 008
Available With...By... - NamegAddr
ANY BANK IN USA BY NEGOTIATION
Drafts at...

SIGHT

MT700 95-28 AMERITIN

iMT700 2OINSU9392>086§S 200684 USD: 115,600.09

CITIBANK, NY, USA
SWIFT: CITIUS33

MEEZAN BANK LTD, 1-9 MARKAZ BRANCH ISLAMABAD

Sequence of Total
1/1

Form of Documentary Credit
IRREVOCABLE

Documentary Credit Number
20INSU@302-00095

Date of Issue
280604

Date and Place of Expiry
280729 USA

Applicant ,
WASIM SHARIF INDUSTRIES PVT LTD

. GHAWAR KALLY ROAD, SHARIF KHAN VILLAGE,

SAKHA KOT DARGAI, MALAKAND AGENCY, KPK, PAKISTAN.

Beneficiary - Name & Address

AMERITIN INTERNATIONAL CORPORATION

2222 W. 162ND STREET MARKHAM, IL 66428, USA
TEL: 708-825-1719 ’

Currency Code, Amount

Drawee - Name & Address
MEEZAN BANK'LTD,
I-9 MARKAZ BRANCH ISLAMABAD

Partial Shipments
NOT ALLOWED

Transhipment
NOT ALLOWED

Page 1




MT70@ 95-20 AMERITIN

44E: PORT OF LOADING
ANY USA SEAPORT

44F: PORT OF DISCHARGE ,
KARACHI SEAPORT/PORT QASIM, PAKISTAN

44C: Latest Date of Shipment
200630

45A: Descriptn of Goods &/or Services
220 MT ETP BUILT UP COILS, APRX80 PCT BRT AND 20 PCT MATTE COIL WEGHTS
APRX3-4MT AND ETP DARK RING COILS, 20-32MM, MAX 20 PCT DARK, GOOD SHAPE. AND
QUALITY COILS.
AT UNIT PRICE USD 530.00 PER MT CFR KARACHI SEAPORT/PORT QASIM, PAKISTAN.
TOTAL VALUE OF CREDIT USD 116,600.86 STRICTLY AS PER SALES ORDER NO. 6088 DATED
92.06.2020 OF BENEFICIARY, ’

46A: Documents Required

1.BENEFICIARY'S MANUALLY SIGNED ORIGINAL COMMERCIAL INVOICES IN EIGHT FOLDS,
SHOWING H.S. CODE NO. 7210.1210 AND CERTIFYING GOODS ARE OF USA ORIGIN.

2.FULL SET OF CLEAN SHIPPED ON BOARD MARINE ORIGINAL BILL OF LADING MADE QUT
OR ENDORSED TO THE ORDER OF MEEZAN BANK LIMITED MARKAZ I-9 BRANCH ISLAMABAD,
PAKISTAN SHOWING FREIGHT PREPAID AND MARK NOTIFY APPLICANT AND MEEZAN BANK LTD.
BILL OF LADING MUST SHOW NAME AND ADDRESS PHONE FAX NO.OF LOCAL SHIPPING AGENT AT
FINAL DESTINATION.

3.COPY OF DECLARATION DETAILING ALL SHIPMENTS SENT BY EMAIL DIRECT TO THE
APPLICANT AT EMAIL imports(AT)awgroup.com.pk AND TO M/S ADAMIEE INSURANCE COMPANY
LIMITED, 6TH FLOOR, ADAMIEE HOUSE, I.I.CHUNDRIGARH ROAD, KARACHI-740@0, PAKISTAN
EMAIL : MARINE,HO(AT)ADAMJEEINSURANCE.COM WITHIN THREE WORKING DAYS REFERRING TO
THEIR OPEN POLICY NO: PL-0120-500503-MB5-800001, DATED; ©7.01.2020.

4.CERTIFICATE OF ORIGIN REQUIRED WITH SHIPPING DOCUMENTS.

5.Certificate from shipping company or their authorized agent certifying
that the carrying vessel is

I) Covered under institute classification clause

II) Not an Israeli/Indian Flag vessel.

47A:" Additional Conditions

1.00CUMENTS DATED PRIOR TO THE DATE OF THIS L/C ARE NOT ACCEPTABLE.

2.NEGOTIATION UNDER RESERVE IS NOT ALLOWED.

3.ALL DOCUMENTS MUST MENTION THIS L/C NUMBER.

4.ALL SPELLING AND TYPING ERRORS IF NOT CHANGING THE MEANING ARE ACCEPTABLE.

S.ALL DOCUMENTS MUST BE PREPARED IN ENGLISH LANGUAGE.

6.SHORT FORM/BULANK BACK/FORWARDERS/CHARTER PARTY BILL OF LADING NOT
ACCEPTABLE. '

7.THIS L/C IS ISSUED SUBJECT TO COMPLIANCE WITH ALL INTERNATIONAL SANCTIONS
PERTAINING TO ANTI-MONEY LAUNDERING, FINANCIAL TERRORISM AND ANY APPLICABLE us
AND/OR EU SANCTION AND TRADE CONTROLS, IN THE EVENT ANY RELATION SHIP EXISTS
BETWEEN THE EXPORTER AND SANCTIONS ANO TRADE CONTROLS THIS L/C SHALL BE
IMMEDIATELY CANCELLED WITHOUT RECOURSE AND / OR LIABILITY ON PART OF OPENING
BANK.

8.DOCUMENTS ARE TO BE DISPATCHED BY THE NEGOTIATING BANK TO MEEZAN BANK L
Page 2
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MT789 95-20 AMERITIN

PLOT NO. 2/A, MARKAZ I-9, ISLAMABAD, PAKISTAN IN ORIGINAL BY COURIER.

9.A11 parties to this transaction are advised that banks may be unable to
process a transaction that involves countries, regions, entities, vessels, or
individuals sanctioned by the United Nations, The United States, The European
Union, The United Kingdom or any other relevant Government and/or regulatory
authority and that such authorities may require disclosure of information. Meezan
Bank Ltd is not responsible & liable if it, or any other person, fails, loss or
delays to perform the transaction or discloses information as a result of actual
or potential breach of such sanctions.

718: Charges : .
ALL BANK CHARGES OUTSIDE PAKISTAN ARE ON BENEFICIARY ACCOUNT.

48: Period for Presentation
30 DAYS FROM SHIPMENT DATE BUYT WITHIN THE VALIDITY OF THIS L/C.

49: Confirmation Instructions
WITHOUT

78: Instr to Payg/Accptg/Negotg Bank

1.UPON RECEIPT OF DOCUMENTS STRICTLY COMPLYING WITH TERMS OF THIS L/C, WE
SHALL REMIT PROCEEDS AS PER INFORMATION GIVEN ON YOUR COVERING SCHEDULE.

‘2. AMOUNT OF EACH DRAWING MUST BE ENDORSED OVERLEAF OF THIS L/C.

3.THE NEGOTIATING BANK MUST NOT NEGOTIATE UNLESS. THE BENEFICIARY PRESENTS
THE ABOVE REQUIRED DOCUMENTS STRICTLY COMPLYING TO THE L/C.

4.DISCREPANT DOCUMENTS MUST BE SENT TO US ENTIRELY ON APPROVAL BASIS, ush

65.00 PLUS GOVERNMENT TAXES USD 10.00 WILL BE CHARGES AS DISCREPANCY HANOLING
CHARGES. '

+ 721 Sender to Receiver Information’

PLEASE ACKNOWLEDGE RECEIPT,
THIS 1/C IS ISSUED SUBJECT TO UCP FOR L/C 2007 REVISION OF ICCP NO.

608 . INCOTERMS ARE SUBJECT TO INCOTERMS 2010.

Page 3
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£5@; BECTARRTION TYPE SVA
%B ;
PT. TAUNJUNG SARANA LESTARI. . 2 7 3
!'NDONESIA . 1 , _ ‘ ,
6 GWIEGM NG & OT 738 4052020 INDEX 30
- + . .4
"10.IMPORTER s:cousnsnsesmmseusaa NAME & ADDRESS B.BRY PORT IGWEGMNO E DT TROEX
| wasiasw AR]F INDUSTRIES (WT ) LIMITED 11DECLARANT (OTHER THAN IMPORTER/EXPORTER)
MR SHIPPING AGENCY(PVT) LTD ROOMIS MEZNANINE FLOOR SUTLI
GAWAR KALAY ROAD SHARIF KHAN VILLAGE SAKHAKOT - o FAZAKHARADHAR KARACH!
MALAKAND AGEMALAKAND AGENCY . : 2313948 o
T4NTN  01-01-2577 15,5TR.No / PASSPORT NO & DATE %W 821 2020 821/2020
. | 55:55-5555-555.55 . : | y
18 DOCUMENTS ATTACHED " E-FormyNo& s, Date |-l PB 01/2001 MQB _ _ _ _
N[ e ) i ’ e 49.:52{30 NO. a-ng;g 28-07-2020 | szggoumv OF DESTINATION
SR amewe DT [21.C0R ' T SOMARRSTCONTANER NS
Deco - | V- .
0O fL (. - H . i uss 840 IN BULK
22.VESSEL MODE OF TRANSPORT [23.8LAWLCON.NO 8 DATE  24-08-2020 |24 EXCHANGE RATE .  166.25000
M.T. "SONGA DIAMOND" TBK/PQM-PL-13 . »
101 . . R5.PORT OF SHIPMERT R PATMENT TERMS 0y
' ; TANJUNG BAKAU, INDONESIA Ls/ . 162,500 -/Sight
[Z7FORT OFDISCRARGE | 25, TVERY 7. osu\EﬁVﬁm‘tﬁﬁ—'—
i KpPal L KPQl L ' : N
i K] A HER ,0000 oo ACKAGE KGS ‘ ‘
o . . 250000.0000
-2 CENERAT BESCRIPYION OF S500S— ~ ; =
| RBD PALM OLEIN (IN BULK) REUTER PRICE US.635.50 + FRIGHT us 25+ TOTAL NETWT KG .
U3.660.50 PM.TONS. . 250000.0000
ulntmmwmmmmmmnmsmwmm )
[ a7.meMNG, - ?an?t‘:lATNTrrv 38(b).NO OF UNITS | 35.CO CODE gza%nso No  SROGTH 240 , 41.HS CODE
r . ajuni . Trrmmae e . .
Cot e 250000.0000 | 360 s‘nmﬁ((?)!:mz: . ::’::22:’2: i515.9030 ©
N méﬂm [clelall-n . %6 ~ 47TRATE T SON PAVATITIRIy—
RED-PALM OLEIN . IR . : 10p |F ) 1,923,125
. . - " |4 molF 05 12,500
L : [ . . 7 Ceo| % 1700 . 5,046,231
I BONTVALDE U E ) TOTALVAEUE ﬂ_r‘ G ] ‘ .
Declared Assessed Declared M. sdssed Dectureg L Ass,essed .
08500/ . oesos | 162,500.0000 165.125.0000 27,306,973 27.748,086 .
JTITEMNG | 38.QUANTITY 36{b).NO OF UNITS | 39.CO CODE 40.5RO NO 41.HS CODE'
’ 2 {a)Untt Type ' « L e
ISTIGN OF GOObY T3 T RAYE  EUMTAYANTE (PR
' ' %%’3 i
" ! & TA ' : FPESHAWAR WIRE PETITION nemgf mnnmﬁﬁiﬁ G- I
; - INCOME TAX EXEMPTED VIDE HORORABLE HIGH COURT O B / g 5’-5- 7/
NO.5314-P/2018 Di’ie-&-- ,q;( VAL WA A
30N _ A YOTAL VALUE 2 CU%VREUETFRR ; £R %&Y F’-"
Declared  Assessed Declared  * Assessed Declared - Assessed Elle No.S{Itiscl <= :3.33 20 20
‘ p m nt Ndﬁ u-.u' et %-u.‘--no
. , Qetachr N ¢ T
[ 995K 7 Vest Repor No & BT m JE VALUE 5 LANDING CHARGES & 1% —)
Lr - 30 [ STFH T ) i S5.0THER EHARGES Y
" 2a /q / Jo- [ SRCTRVALUE — "TG51250000 )54 | -56.A55€85€D VALUE PKR Feti I A
. . 53.INSURANCE " \ 321.0000 \ WL REBATE CLAIM/ PROV. ASSMNT s o1
- FEMACHINE D, peREVENUE RECOVER] 60 AMOUNT (FRAT '64“1[we dedarcj}tg@;mm gmmccct '
* | &DATE CODE  LEWY . : . .
; - 1cD 1923125
Hpaessas 4 RD 12,500
DT:22.SEP2026 e o oo . 5046954
JExch Rt 168.25000 USS - (7Y9e, ‘(
‘Appralser: 1502 A 9?
'SABIR ALIKHAN -
. . 82.P.A5 nama, sig & stamp
4 76""7—& 97
o 63.0u! of Charge Sig & Stamp Stet “tf,b

GQOPSDECL:—“.‘RATION GD4

f X] BILL QF EHTRY

[ ] BILLOF EXPORT [

IhmﬂérglEmonem Copy
] BAGGAGE DECLARATION

Custom File No.

53

bo-08 |25

() TRANSSHIPMENT PERMIT

oﬁhrév/ 55’ ST TG Jro A /ob\
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i - “hipped In'apparent good order and condition by : Tanker Bill of Lading
S Shipper ' - ‘ BIL RO, TBKIPQN-PL-13
" - PT. TANJUNG SARANA LESTARI
JL. PULO AYANG RAYA BLOK ORI KiP,
JATINEGARA, CAKUNG, JAKARTA TIMUR, INDIONESIA
‘TonshnaeiOrder ol T " 5 G I N A L
TO THE ORDER CF BANK AL HABIB LTD., PAKISTAN . F I R b T O R I ’
"Notily address e ’
VVASIM SHARIF INDUSTRIES (PVT) LTD., GHAWAR KALLY ROAD, SHARIF KHAN
VILLAGE, SAKHA KOT DARGAI, MALAKAND AGENCY, KPK, PAKISTAN AND
BANK AL HABH LTD,, PAKISTA ' ) . -
"On board tha fankar MRS Flag i T faster
T SONGA DIAMOND VOY 20809 MARSHALL ISLANDS
t.naded at tha port of . To be defiverad to the part of
TANJUNG BAKALL INDONESIA PORT QASIV, PAKISTAN
VA ouuntity in bulk said by the Shipperto be : - . - - - =
COMMODITY QUANTITY
{Name of Preduct} {lbs., tonnes, barrels, galions)
REOD PALM OLEIN IN BULK 250.00 MTONS
VESSEL IMO NUMBER: 9460459; APPLICANT'S NTN NUMBER 2577466.7
DOCUMENTARY CREDIT NUMBER: Q08BLCA1133/2020; DATE: 200728
NAME OF L/C ISSUING BANK (BANK AL HABID LTD. PAKISTAN]
CLEAN SHIPPED ON BOARD
™ FREIGHT PREPAID
. SEAN CARRIAGE STOWAGE: 1S, 3P, 38, 4P, 48, 5P, 55, 6P, 65, TP AND 78
T thig snipeent of 25000 Metric lons was laaded on board the Vessel as part of ene arginal iat of ... 12,498,860
Pty o } * 30
Metdc lons siowedin - 15, 3P, 35, 4P, 45 6P, 58, 6P, 08, 7P AND7S _  with no segrogation as to parcals ; For tne wheta shinment LLATHIREY)  sels

0F Bt of Lading have deen Isgued for which tho Vesso! is relieved from all respoanibiiies to ihe extant # woukd be if one set only would have beon fssued, The Vessal
undertahes 1o defiver onty hist porlion of the carg actuslly bodad which Is reprasenied by the poreentage al the 1o1as amenat specificd in tho Bill{s) of Lading bears {o he
toial of the commingling shipment defivered ot destination, Nailner the Vessel nor The ownrs assume any resporsibilily for the consequances ef Such tomminging nur for
1ha separation ihereof o the lim of defivery in respect of te quality, colour and sprcificaton of the cargo

The quantily, messuremornd, weight, gauge, quality. natwa and valus ang actudl contiben of the cargg unknown o ihe Vessal and the Masier, to ve deliversd 1o tho pod of
ciszhaige or 5o rear herelo as tha Vessel can salely got, atwaye afloal upon rivs aymunt of height us agracd. Carge is wosranicd frao ot danger to Vessol exoept for the
vsual risks inherant in the carnage of the commotily as dascibed

This shipmenl is carried undar and pursuant 1o the taims of the Charter dat 30 JULY 2020
SONCA PRODUCT AND
Buhwaon CHEMICAL TANKERSAS _ _ AsDwmponort Cwnorand .o ASTRAKLKPTELTD .., _As Chartefers, ang all corditions, { it

And exceplions whptsoever of the said Charior anply 1o and govem lhe nghis of the pariles concerad In this srpment The Clausée Paramount, Naw Jason Clause and

Both 1o Blame Cotlision, Clause as sul out on the reverse of this Bl of Lading are beraby incorporated haran and shall raman in afect avans uneniciceadle in the United
Stated of America. Geners! Avorage payment according o the York-Anlworg Rules 1974, gs amundad 1094,

The Master Is authorized o ot for all nerests m arenging [or s3lvage assistance on terns of Lloyd's Dgen Form The freighi i3 payable d scountiess and is eamnad
concurrant with icading, ship andlor cargo lost or nurd towt o abandoned, .

The Qwners shall have an absolute tzs on the cargo fur all freight, Deadfieighl, denntuge, démages for detention und ab alber mories duo urdur the above menifonad

‘Charler or under (his Bid of Lading, togather with the cos's and expanses, Including atlomeys tees. of ricoverng soms, and shall be antitied o soli o otharvise disposy of

the propery llened and apply the proceeds towands salislacton of such liabifity

. The contrach of caninge evidonced by this Bifl of Lading is botwoon the shippor, certignoo and/or owner of tha cargn and the cwnor or ¢emise charlarers of fe Vesscl

named herain 6 carry the c6rgo desciibed sbove

I is undersioad ged agracd that, otier than ssid shipowner & demise chartarer, no persyn, finn or corparation of othar tdgal antity whetsoavar, 1 o shall be doomed 1o b
Giatfe with respect to the shipment as carrier, bailee or ofherwise in conlract of in lort If, however, i shall be adivdped thal sy sther tan said shizgownnr or damise chartorer
s carrier or batien of kaid shipment or undar any respoasibilty waih respoct thoreto, alf lsnrations of or exonerahiars fom lraditty ang ail gglances provided by tav of by the
tarmns of Ihe conbrast of carnmuge ahall be avalable to such other,

All of the provisions written, printes or stamped on either side hereof are part of this Gill ot taging Contract.

in Witress Wnereo!, the mastor hassigned. THREE (3) ORIGINALS -
Bilis of Lading of ths fenor and date, one of which being accemplisked, the oiers will b8 vod ’ : ’ ;
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ASTRA-KIK Pte. ltd.

Company Registration Number : 201318086K
{Incorporated in the Republic of Singapore)

BILLTO Invoice Hef. : INVAR11675
WASIM SHARIF INDUSTRIES {PVT) LTD.
GHAWAR KALLY ROAD, SHARIF KHAN VILLAGE, SAKHA Invoice Date : 24/08/2020
KOT .MALAKAND AGENCY KPK,PAKISTAN.
Basis : CFR Port Qasim, Pakistan

Vessel . MT SONGA DIAMOND VOY 20609
BLNo . TBK/POM-PL-13
BL Date . 24/D8/2020

; LoadPort 1 TANJUNG BAKAU, INDONESIA

' To : PORT QASHM, PAKISTAN

RBO PALM OLEIN IN BULK
-QUANTITY : 250.00 M.TONS

AT THE RATE OF USD 650.00 PER M.TON

FURTHER DETAILS ARE STRICTLY AS PER SALES CONTRACT NUMBER ASK/47669-S DATED JULY 16, 2020

CFR PORT QASIM - PAXISTAN {INCOTERMS: 2020)

MERCHANDISE-ARE OF.INDONESIAN ORIGIN

H.5.CODE NO.1511.9030

APPLICANT'S NTN NUMBER 2577486-7-

DOCUMENTARY CREDIT NUMBER: D0B6LCA1133/2020; DATE: 200728

NAME OF L/C ISSUING BANK {BANK AL HABIB LTB, PAKISTAN)

ASKIQTEES:S '250.000 @ USD 650.00 PERMT 162,500.00

Total Amount Due To Us : UsD 162,500.00

(U50: One Hundred Sixty-Two Thousand Five Hundred Onty)

Kindly Quote our invoice number ASTRA-KLK PTE LTD

F"i [
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298 Tiong Bahru Road#14-0 63, Central ngiﬁgaﬁcye }é?&) Singapore

Phon?65134560 Fax: 68360425
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|Peshawar High Court]

Before Yahya Afridi and Muhammad Daud Khan, JJ

Messrs TAJ PACKAGES COMPANY (PVT.) LTD. thro.ugh Manager

Versus

The GOVERNMENT OF PAKISTAN through Federal Secretary Finance and Revenue Division and 6 -
others

Writ Petition No.916-P of 2013, decided on 30th April, 2015,
- (a) Constitution of Pakistan---

-—--Arts. 247 & 258---Federally Administered Tribal Areas or Provincially Administered Tribal Areas---
Applicability of law---Any law or principle laid down for Azad Jammu and Kashmir is not applicable to
Federally Administered Tribal Areas or Provincially Administered Tribal Areas.

(b) Sales Tax Act (VII of 1990)---

----S. 3---Sales Tax---Scope---Sales tax is an indirect tax and when paid at import stage it is to be passed on
to ultimate consumer through adjustments to be made in output taxes by each person in production and
commercial chain leading to final consumer as provided under the enabling provisions of the Sales Tax Act,
1990.

(¢) Income Tax Ordinance (XLIX of 2001)---

----Ss. 4, 148(7) & 168(2)(b)---Advance Tax---Scope---Advance tax is declared as final tax but there are
. exceptions to the same which have been provided in proviso to S. 148(7) of Income Tax Ordinance, 2001,
which keeps advance tax paid on imports including machinery and raw material, to be utilized by importer
from being declared the final tax---Such advance tax paid by importer, is to be adjusted as tax credit within
the contemplation of S. 168(2)(b) of Income Tax Ordinance, 2001---Although, advance tax collected under
S. 148 of Income Tax Ordinance, 2001, has not been inciuded in taxable income, as provided under S. 4 of
Income Tax Ordinance, 2001, yet payments made thereunder have been expressly brought within the scope
of charging section by its clear stipulation in S. 4(5) of Income Tax Ordinance, 2001.

(d) Income Tax Ordinance (XLIX of 2001)---

----S. 4---Sales Tax Act (VII of 1990), S. 3---"Income tax" and "sales tax"---Distinction---Though the two
taxes are conceptually different taxes; under Income Tax Ordinance, 2001, being a direct tax, while sales tax
under Sales Tax Act, 1990, being an indirect tax, yet the legislature in its wisdom had placed two taxes in
respective enactments in a manner whereby scope and burden on the payer of the two taxes have a very
striking similarity---Any legal finding on one is surely applicable upon the other.

(¢) Precedent-—
----Principle of following precedent---Scope---When precedent of High Court rendered by a Bench

comprising of equal or more judges did not take into consideration the clear principle laid down by Supreme
Court, then High Court has to follow ratio decidendi of the decision of Supreme Court.

TTESTED

Pak Turk Enterprises' case 2015 CLC 1 rel.

(f) Sales Tax Act (VII of 1990)-—-
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----S. 3~--Income Tax Ordinance (XLIX of 2001), Ss. 4 & 148---Constitution of Pakistan, Arts. 199 & 247---
Constitutional petition---Taxes, exemption from---Petitioners were carrying on their business in Federally
Administeréd Tribal Areas and Provincially Administered Tribal Areas and they were aggrieved of advance
tax and sales tax levied upon imports made by them for consumption within the territorial jurisdictions of
Federally Administered Tribal Areas and Provincially Administered Tribal Areas---Persons carrying on
business in Federally Administered Tribal Areas or Provincially Administered Tribal Areas did not require
specific exemption from Federal Government, through any subordinate legislation---Such persons were
granted express immunity from those taxing enactments, such as the Income Tax Ordinance, 2001 and the
Sales Tax Act, 1990, which had not been extended to those areas, under Art. 247(3) of the Constitution---
* High Court declared that advance tax charged on import under S. 148 of the Income Tax Ordinance, 2001,
was not payable by petitioners importing goods for its utilization or consumption in Federally Administered
Tribal Areas or Provincially Administered Tribal Areas---High Court further declared that sales tax charged
under S. 3(1)(b) of the Sales Tax Act, 1990, was not payable by petitioners importing goods for its utilization
of consumption in Federally Administered Tribal Areas or Provincially Administered Tribal Areas; that the
Federal Government to take appropriate steps to ensure that persons carrying on business in Federally
Administered Tribal Areas or Provincially Administered Tribal Areas were rendered immunity from the
payment of taxes under Income Tax Ordinance, 2001, and Sales Tax Act, 1990, as the said statutes had not
been extended to said areas within the contemplation of Art. 247(3) of the Constitution; that the Federal
Government to take necessary steps to formulate a uniform policy for seeking securities from the persons
importing goods for its consumption and utilization in Federally Administered Tribal Areas and Provincially
Administered Tribal Areas so that immunity provided under the Constitution would not be abused and in
case imported goods were utilized or sold outside that areas then the revenue of the State would be
recoverable from the security so provided; that till the decision was taken by Federal Government regarding
security mechanism, the Federal Board of Revenue would obtain from petitioners postdated cheques for
payment of taxes at import stage under Sales Tax Act, 1990, and Income Tax Ordinance, 2001, as security for
. goods destined for utilization and consumption in Federally Administered Tribal Areas or Provincially
Administered Tribal Areas; that postdated cheques would be returned to petitioners upon production of
consumption certificates duly issued by concerned authorities as specified in notification dated 28-2-2011
and liability was fixed upon petitioners to approach authorities for issuance of consumption certificates---
Constitutional petition was disposed of accordingly.

Gul Cooking Oils's case Writ Petition No.1278 of 1999; Gul Cooking Oil's case Civil Appeal No.1578 of
2000 (2003 PTD 1913); Master Foam's case PLD 2005 SC 373; Mahsud Ghee Industries' case CPLA No.307
of 2004; Gul Cooking Oil's case 2008 PTD 169; Mahsood Ghee Industries's case CRP 64/2007; Messrs Lal
Ghee Oil Mills' case 2010 PTD 438; Excellence Plastic's case W.P. No.2212 of 2006; Roshni Mat's case W.P.
No.1845 of 2005; Abdul Shakoor Proprietor's case Tax Reference No.15 of 2009 and Messrs Afridi Poly
Propylene Industries' case W.P. N0.453 of 2004 ref.

Isaac Ali Qazi for Petitioner.

Ishtiaq Ahmad (Junior), Shahid Raza Malik, Ghulam Shoaib Jally and Syed Muhammad Attique Shah,
Additional Attorney General for Respondents.

Date of hearing: 7th April, 2015.
JUDGMENT

YAHYA AFRID], J.---Through this single judgment, this Court proposes to dispose of fifteen writ petitions,
as they all have common questions of law involved therein. The particulars of the said writ Petitions are as
follows:--

(1) Writ Petition No.916-P/2013 with [.LR. & C.M No0.344/2012. (M/s. Taj Packages Company (Pvt.)
Ltd. Sakhakot Zarabad, Near Taj CNG, Malakand Agency v. The Government of Pakistan through
Federal Secretary Finance and Revenue Division Islamabad and six others).

(2) Writ Petition No.920-P/2013 with L.R. (M/s Taj Wood Board Mills (Pvt) Ltd Main Road,
Opposite Ali Flour Mills, Near Taj Ghee Mills, Sakhakot, Malakand Agency v. The Government of

ATTESTED
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Pakistan through Federal Secretary Finance and Revenue Division Islamabad and six others).

(3) Writ Petition No.1830-P/2014 with C.M No.204-P/2015. (M/s. Sher Steel Furance & Re-Rolling
Mills Main Road Dargai, Malakand Agency, PATA v. The Government of Pakistan through Federal
Secretary Finance and Revenue Division Islamabad and eight others).

(4} Writ Petition No.190-P/2015 with C.M No.15-P/2015. (M/s. Universal Steel Mills Ghallanai,
Mohmand Agency v. The Government of Pakistan through Federal Secretary Finance and Revenue
Division Islamabad and six others).

(5) Writ Petition No.192-P/2015 with C.M No.18-P/2015. (M/s. AK Tariqg Foundry Aka Khel, Alam
Godhar, Bara Road, Khyber Agency v. The Government of Pakistan through Federal Secretary
Finance and Revenue Division Islamabad and six others).

(6) Writ Petition No.194-P/2015 with C.M No.21-P/2015. (M/s Mohmand Moulding Works Shah
Kas, Jamrud, Khyber Agency v. The Government of Pakistan through Federal Secretary Finance and
Revenue Division Islamabad and six others).

(7) Writ Petition No.221-P/2015 with C.M No.24-P/2015. (M/s Alhaj Foundry, Shah Kas, Bara Road,
Khyber Agency v. The Government of Pakistan through Federal Secretary Finance and Revenue
Division Islamabad and six others).

(8) Writ Petition No.917-P/2013 with LR & C.M No.345-P/2013. (M/s. Taj Packages Company (Pvt)
Ltd Sakhakot Zarabad, Near Taj CNG, Malakand Agency v. The Government of Pakistan through
Federal Secretary Finance and Revenue Division Islamabad and six others).

(9) Writ Petition No.919-P/2013 with LR. (M/s Taj Wood Board Mills (Pvt) Ltd Main Road, Opposite
Ali Flour Mills, Near Taj Ghee Mills, Sakhakot, Malakand Agency v. The Government of Pakistan
through Federal Secretary Finance and Revenue Division Islamabad and six others).

(10} Writ Petition No.1644-P/2014 with 1L.R. (Umar Zada s/o Malak Zada Managing Partner of M/s
Pearl White Packages v. The Government of Pakistan through Federal Secretary Finance and .
Revenue Division Islamabad and four others).

(11) Writ Petition No.1831-P/2014 with COC No.80-P/2015. (M/s Sher Steel Furance & Re-Rolling
Mills Main Road Dargat, Malakand Agency, PATA v. The Government of Paklstan through Federal
Secretary Finance and Revenue Division Islamabad and eight others).

(12) Writ Petition No.]91-P/20]5 with C.M No.16-P/2015. (M/s Universal Steel Mills Ghallanai,
Mohmand Agency v. The Government of Pakistan through Federal Secretary Finance and Revenue
Division Islamabad and six others).

(13) Writ Petition No.193-P/2015. (M/s AK Tariq Foundry, Aka Khel, Alam Godhar, Bara Road,
Khyber Agency v. The Government of Pakistan through Federal Secretary Finance and Revenue
Division Islamabad and six others).

(14) Writ Petition No.195-P/2015 with C.M No.23-P/2015. (M/s Mohmand Moulding Steel Furnace
Shah Kas, Jamrud Khyber Agency v. The Government of Pakistan through Federal Secretary Finance
and Revenue Division Islamabad and six others).

(15) Writ Petition No0.222-P/2015 with C.M No.25-P/2015. (M/s Alhaj Foundry, Khyber Agency v.
The Government of Pakistan through Federal Secretary Finance and Revenue Division Islamabad and
six others).

2. There are two sets of petitions; in the first set of petitions, stated herein above at serial Nos.1 to 7, the
petitioners seek to invoke the Constitutional jurisdiction of this Court, praying essentially that:--
"1t is, therefore, respectfully prayed that on acceptance of this petition, an appropriate writ/order may
kind!ly be issued declaring that petitioner's import to FATA or PATA are not liable to Income Tax."
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While, in the second set of petitions, listed hereinabove at serial Nos.8 to 15, the petitioners have
essentlally sought that:--

"It is therefore, respectfully prayed that on acceptance of this petltlon an appropriate writ/order may
kindly be issued declaring that petitioner import to FATA or PATA are not liable to Sales Tax. "

3. In essence, the petitioners have a common contention that they are carrying on business in Federally
Administered Tribal Area ("FATA™") or Provincially Administered Tribal Area ("PATA") and so the advance
tax and sales tax levied upon imports being made by the petitioners for its consumption within the territorial
jurisdiction of FATA or PATA are beyond the purview of levy and collection regimes provided in the Income .
Tax Ordinance, 2001 ("Ordinance"), and the Sales Tax Act, 1990 ("Act"), as the said enactments have not
been extended to FATA or PATA in terms of the command of Article 247(3) of the Constitution of Islamic
Republic of Pakistan, 1973 ("Constitution"). Accordingly, the petitioners seek issuance of appropriate writ,
declaring that the goods imported by petitioners and destined for consumption in FATA or PATA are not

- liable to advance Tax and Sales Tax under the relevant enactments.

4. The submissions of the worthy counsel for the petitioners can best be recaptured in the written arguments

that he submitted, wherein it was, essentially contended that:--
"Petitioner has to import the aforesaid (i) raw material for consumption in their units and (ii)
machinery for upgrading and updating of their units which import in view of Article 247(3) of the
Constitution cannot be subject to Taxes leviable either under the Income Tax Ordinance, 2001 or
under the Sales Tax Act, 1990. ‘
2.1 That despite of prevalent sunshine legal position, the Customs authorities bent upon to charge
payment of aforesaid taxes.

2.2 The petitioner explained to Customs authorities as being a unit of the FATA, their consignments
are not liable to any income tax for being destined and to be consumed in FATA / PATA to which so
far the aforesaid two statutes have not been extended yet, authorities refused to submit to the
Constitution. :

2.3 Hence, petitioners invoked the constitutional jurisdiction of this honourable Court to protect their
constitutional immunity against payment of Sales Tax and Income Tax more precisely at import
stage. )

3. That in the following it is hereby demonstrated that how despite of immunity from the taxes
leviable under the Income Tax Ordinance, 2001 because of its non-extension in terms of Article 247
ibid how the petitioners is being subjected to income tax specially at import stage.

3.1 That Income Tax Ordinance, 2001, is a DIRECT TAX where the incident of tax is to be borne by
the tax payer.

3.2 That relevant to the case it is not the provisions of the Customs Act, 1969 per se rather it is
section 148 of Income Tax Ordinance, 2001 which empowers the Collector Customs to collect
income tax at import stage. .

3.3 That the income tax collected at import stage is either final tax llablllty or adjustable / deductible
against the final tax liability.

3.4 That in case of imports of industrial raw material or machinery under subsection (7) of Section -
148 ibid these are final tax liability rather adjustable towards assessed liability.

3.5 Thus, tax paid by the industries of settled area at import stage on import of raw material or
machinery are adjustable against the final tax liability assessed in their Return filed under section 114
ibid or against the Assessment Orders passed under sections 120, 121, 122 of the Ordinance.

3.6 That the final liability of income tax primarily to be discharged by filing Annual Return under
section 114 ibid (base on profit and loss account) or Annual Statement under section 115 ibid in case
of final tax liability.

3.7 That under section 209(3) ibid, the income tax assessee files their tax returns either before the
Commissioner of Income Tax having jurisdiction either on his place of business or place of residence.
3.8 That petitioners being a resident of FATA at first place have (i) neither have a taxable income (ii)
nor having Income Tax Authorities having jurisdiction either upon their place of business or
residence, thus, (iii) stricto sensu no valid legal mechanism available through which tax paid at
import stage be refundable to them.

3.9 That in view of the above, where the petitioners having no final taxable income collecting of tax
at import stage is not only against the law but also in naked violation of the Constitution.

ATTESTED
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3.10. Attention is invited, inter alia, to clause 72(B) of the Second Schedule ibid, if there is no
likelihood of any tax payable at the end of the year then tax payable under section 148 ibid at import
stage is exempted to him. '
3.11 That on analogy of clause 72(B) ibid where the petitioners liability under the Income Tax
Ordinance, 2011 in view of Article 247(3) of the Constitution can never arises, therefore, without
prejudice of constitutional immunity, petitioners imports of raw material and machinery are like
industrial importers of the settled areas are otherwise exempt from Income Tax at import stage.

3.12 That there are host of importers of different categories who enjoy exemption under various
provisions of the Income Tax Ordinance, 2001 and their consignments are released without any
payment of Income Tax without any apprehension and fear then the reluctancy in case of industries of
the Tribal Area smells mala fide, discrimination because of their place of business and residence
which is a stark violation of fundamental rights as protected under Articles 18, 23, 24 and 25 of the
Constitution. o

3.13 That approach of the Revenue is against the letter and spirit of Article 37 of the Constitution
which ordain that the state promote the downtrodden Areas and people vis a vis of the developed
(settled) Areas. '

4. That now tax leviable under the Sales Tax Act, 1990, which is an indirect tax, a final incident of
tax is to be borne by the end consumers which is incidentally for the first instant is the petitioner who
is an industrial consumer for importing of their consumption within their industries and in final -
analysis their buyers/end consumers of their products are also residentsee of FATA, who in view of
Article 247(3) ibid cannot be charged for sales tax as delineated below:

4.1 That as the sales tax is based on Value Added Tax (VAT) System, therefore, it considers (i) the
importer, (ii) the manufacturer, (iii) the dealer, (iv) the Distributor, (v) the whole seller and (vi} the
retailer as intermediatory, a mere collecting agent to transmit the incidence of tax from importer /
manufacturer to the end consumers.

4.2 That the reading sections 3,4,6,7,8(A), 10,23 and 26 ibid provide a CHAIN as to how fax paid at
import stage is to be finally transferred to or exacted from the end consumers.

4.3 That under the Sales Tax Act, 1990, there are two charging sections.

4.3.1 Section-3 whereby imports and local supplies are charged at varying rates say ad valorem 17%
or at reduced rates or specific rates. '

4.3.2 Section 4 whereby imports, local supplies and exports are charged subject to zero rate of sales
tax.

4.4 That import stage again not the provisions of the Customs Act, 1969 per se rather it is section 6
ibid, empowers the Collector Customs to collect the sales tax leviable under the Sales Tax Act, 1990.
4.5 That in the instant case, the petitioners per se consumers (industrial consumer) and buyer of their
finished product being resident of FATA/PATA are not liable to pay sales tax because of non-
extension of Sales Tax Act, 1990 in terms of Article 247(3) of the Constitution as held by the three
Members Bench of the apex Court headed by the honourable Chief Justice Mr. Justice Iftikhar
Muhammad Chaudhry in C.As. Nos.811 to 818/2008 dated 24.6.2011.

4.6 That due to non-extension of Sales Tax Act, 1990 to FATA, the petitioners can neither issue a
sales tax invoice under section 23 ibid nor can file Sales Tax Return under section 26 ibid so as to
retrieve or recover the tax paid at import stage under section 7 ibid from the buyers/consumers
incidentally resident of Tribal Areas.

4.7 That registered person under the Sales Tax Act, 1990 can file monthly sales tax return under
section 26 ibid to the authority having jurisdiction over its place of business which authority is non-
existentee in case of the petitioners.

4.8 That under section 13 ibid there are lot of goods and a lot of importers of the Tariff Area whose
imports are exempt and they are importing and transporting their exempted goods to their place of
business without any conditions to and selling their finished product without any hindrance all over
the country.

4.9 That Gadoon i.e is one of the examples where both imports and their subsequent supplies were
exempt and is being supplied to all over the country.

4.10 That where petitioners imports are constitutionally immune from the tax leviable under the Sales
Tax Act, 1990, therefore, the apprehension of the revenue merely on the basis of place of business is
not only harsh, discriminative but also in violation of the Constitution.

5. In rebuttal, the worthy counsel for the Revenue has also submitted his written arguments, which are

essentially in terms:

ﬂ‘ﬂ?’?
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"(a) That the instant writ petition is not acceptable as it should be filed in Darul Qaza and should not
be filed at principal seat.

(b) That the adequate remedy is available to pEtlthﬂel’S and can avail that remedy i.e petitioner can
file application or presentation under different provisions of the Income Tax Ordinance, 2001, Sales
Tax Act, 1990, Customs Act and Federal Excise Act, 2005. Furthermore, if even then the petitioner is
aggrieved from concerned officer order on the application of the petitioner then appeal or revision or
review provision is also available in hierarchy under the Income Tax Ordinance, 2001, Sales Tax Act,
1990, Customs Act and Federal Excise Act, 2005.

(c) That in every law exemption provision is also available and the petitioner can come under that
provision and can seek exemption from the concerned quarters and if not satisfied from concerned
quarters order then even can file writ petition but direct filing of writ petition is not appropriate.

(d) That similarly, the provision of the refund is also available to petitioner and if the petitioner thinks
that any amount or tax or levy is wrongly collected so then he can apply for refund to respondents.

(e) That the matter is decided matter and this Honourable Court has already decided the matter in
favour of respondent and this is golden principle of law that this being identical matter may also be
decided in same way and the writ petition in hands may be dismissed with costs.

() That the import goods is raw material that there is no guaraniee that these goods consume in an
area where Income Tax has not been extended with an Art. 247(3) of the Constitution.

{(g) That the petitioner can apply under section 159 of the Income Tax Ordinance, 2001, to concerned
officer needless to mention that the respondents gave exemption to those persons who were not
belonging to FATA but they establish the case and the respondents gave exemption without any delay.

(h) That if the petitioner is not satisfied over the order under section 159(4) then petitioner can apply
very smoothly under section 122(B) for revision in Income Tax Ordinance, 2001.

(i) That the petitioner can also apply under section 193 of the Customs Act, 1969 if not satisfied from
any assessment under section 80 or provisional assessment under 81 of the Customs Act, 1969.

(j) That there are certain provisions for exemption under different Income Tax Ordinance, 2001,
Federal Excise Act, 2005 etc so the petitioner may apply under those provision for exemption..

(k) That similarly in past the worthy court declared that once the taxable events is import in to
Pakistan then it is immaterial that these goods meant for consumption in an area where the tax has not
been extended within the terms of Art.247(3) of the Constitution, 1973.

(1) That there are numerous judgments in which on the same point the petitions are dismissed i.e W.P.
No0.854 of 2006 M/S Lal Ghee v. Pakistan etc., W.P. No-589 Government of Pakistan, W.P.
No.1845/11, M/S Roshni Mat v. Collector Customs etc, Review Petition No.44/11 M/S Star Plastic v.
Collector Sales Tax etc., W.P N0.3564/2010 decided on 12.6.2014 M/S Adil Corporation v.
Government of Pakistan etc., W.P No.459/2010 decided on 18.10.2012 M/s. Waziristan Flour Mills v.
Government of Pakistan etc, 2008 PTD 196 Commissioner Income Tax v. M/s Gul Cooking Oil and
six others.

(m) That this is duty of respondents Nos.5 and 6 to collect duty and taxes from petitioner under
section 81 and others provisions of the Customs Act and other laws.

¢
6. Before this Court considers the contested contentions of the parties, it is essential to note that the

Ordinance and Act have not been extended to FATA or to PATA, within the contemplation of Article 247(3)
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7. 1t is a matter of record that, this High Court, and the august Supreme Court have in the past rendered their
valuable findings on the extent of applicability of the provisions of Act and the Ordinance, to persons
carrying on business in FATA and PATA. The review of the said decisions, reveal that the views of the
superior Courts have evolved with time.

8. In the circumstances, it would be appropriate for this Court, to first trace the stages of evolution in the
judicial views, so rendered by this Court, and that of the august Supreme Court. For clarity, the same are
discussed, herein below in chronological order, as follows:--
4,01.2000. Gul Cooking Oil's case
(Writ Petition No. 1278 of 1999)
- The High Court accepted the petition and held that Income Tax Ordinance, 1979 ("Ordinance of 1979"), is
not applicable to Malakand Division, within the contemplation of Article-247 of the Constitution. The
notices issued to the company by the Revenue under sections 56 and 63 of the Ordinance of 1979, were
declared illegal and without lawful authority. There was also direction to the Revenue to release the raw
material of the petitioner-company without deducting 2% of withholding tax at import stage.
25.04.2003. Gul Cooking Oil's case '
(Civil Appeal No.1578 of 2000)
(2003 PTD [913).
(Three member Bench)
The apex Court upheld the decision of the High Court, inter-alia, declaring that the company in the instant
case being situated in the Tribal Area, where Ordinance of 1979 has not been extended within the meaning of
Article 247(3) of the Constitution, as such, would stand exempted from payment of income tax.
24.11.2004.Master Foam's case (PLD 2005 SC 373).
(Five member Bench)
Import destined to the petitioner-company carrying on business in Azad Jammu Kashmir, was made liable to
payment of sales tax at Karachi Port at import stage, under section 3(1)(b) of the Act, in terms that:--
"15. Admitted facts in these cases are that the appellants operate manufacturing units in AJK, which
is not part of Pakistan and that they import raw material for said manufacturing units through
Karachi. The goods so imported arrive at the Port of Karachi, are unloaded there, sometimes even
stored there for a while, and then re-loaded for AJK. It is significant to note that the Act of 1990 has
been adopted by the AJK Government vide the Sales Tax (Adopt;on) Act, 1993 (Act No.IV of 1993)
and its section 2(4) reads as follows:
"In determining the input tax.under subsection (1) the amount paid as input tax at the import stage to
the customs authority in Pakistan shall be deemed to have been paid in Azad Jammu and Kashmir for
the purpose of adjustment against the tax liability on the finished goods.”
16. 1t is also a fact that in Pakistan there is no exemption from sales tax on the goods imported by the
‘appellants herein. AJK has not levied or collected any sales tax at the import stage on goods imported
by the appellants into AJK from Pakistan. The appellants are aggrieved of the demand by the Tax
Authorities in Pakistan that sales tax be paid on the raw material imported by them through Karachi . -
27. From above it is clear that right from 1963 till date the Courts in Pakistan have consistently given
the word 'import' its natural and ordinary meaning of 'bringing into' the country and have rejected the
imposition of artificial constraints on it, such as those imposed by the American doctrine of original
package. It being so, we are of the view that there is no scope that the word 'import' should be given a
different meaning than what appears in section 3(1)(b) of the Act of 1990, especially when there is
nothing in the statute to indicate that different meaning was intended by the legislature. It appears that
the Legislature, by not defining the word 'import' in the Act of 1990 desired the interpretation of said
word in accordance with the following principle:
"....when a Legislature uses in a statute a legal term, which has received a judicial interpretation, it is
to be presumed that the term has been used in the sense in which it has been judicially interpreted,
unless a contrary intention appears from the statute.”
28. Thus, the goods were imported into Pakistan by the appellants when they entered the territory of
Pakistan and became liable to taxation accordingly. It is immaterial that ultimately they were to be
transported to AJK. This is for the reason that import into Pakistan is a distinct taxable event
independent of any event following thereafter."

19.02.2007. Mahsud Ghee Industries' case
(CPLA No. 307 of 2004).
(Two member Bench)
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The apex Court upheld the decision rendered by this Court and dismissed the petition for leave to appeal of

the Revenue. More importantly, the august Supreme Court rendered a clear finding that the decision in

Master Foam's case (supra) would not be applicable to cases relating to FATA and PATA in terms that:--
"6. We are afraid, the principle laid down in Master Foam case (supra) can hardly be borrowed and
extended to the facts of the present case when all the writ petitioner industries were set up and
engaged in the manufacture of ghee in the non-taxable territory, to which the provisions of
Ordinance, 1979 or 2001 Ordinance were neither applicable nor extended through any direction by
the President or the Governor, NWFP within the meaning of Article 247 (3) of the Constitution. Any
interpretation to the contrary, in our view, would appear to be repugnant to the spirit and clear
mandate of the Constitution.
7. It was vehemently contended that on arrlval of the raw material at the Port of Karachi, the goods
became liable to payment of advance income tax irrespective of the declaration and ultimate
destination of the goods to the territories, to which the Ordinance, 1979 or 2001 Ordinance was not
applicable. 1t was also urged that notwithstanding the location of the industries in PATA and FATA,
respondents-companies with registered offices in Islamabad under the provisions of Companies
Ordinance, 1984 and the respondents ultimately selling some of the products in settled areas could -
not avoid the payment of advance tax. The argument, on the face of it, appears to be devoid of any
merit and is fallacious, as irrespective of the fact of registration with the Registrar of Companies at
Islamabad, writ petitioners had unequivocally declared before the High Court that they were
permanent residents of Tribal Areas and carrying on business in such territories, therefore, they were
not liable to pay income tax. Mr. Mumtaz Ahmad Sheikh, vehemently urged that the writ petitioners
after the payment of advance tax could adjust and claim refund of the amount paid in advance after
obtaining a certificate of exemption from the Commissioner, Income Tax, Peshawar, the fact remains
that the respondents-industries’ stance is that they do not derive any taxable income within the
territory where they are permanently settled and where their business is carried on. Thus, irrespective
of the defence, requiring in-depth factual enquiry and not at all controverted by the petitioners before
the High Court and rather conceding to the acceptance of the writ petitions would hardly carry any
weight. Indeed, in the face of a clear and elaborate enunciation of law on the subject involving
liability for payment of income tax in Gul Cooking Qil (supra), very act of filing the petitions for
leave to appeal was ill-advised, misconceived and uncalled for.
8. Lastly, a feeble attempt was made to persuade this Court to grant leave because in C.P.L.As
Nos. 1150 to 1154 of 2006, another Bench of this Court has granted leave to appeal on 15.1.2007. In
the absence of the facts of such petitions, the judgments of the High Court and the precise questions
of law arising out of such judgments, leave grant order can neither bind this Court nor has any
persuasive value so as to grant leave without due consideration of the question of law involved in the
instant petitions.
9. For the aforesaid facts, circumstances and reasons, we find no merit in these petitions, which are
devoid of any force and accardingly dismissed."”

(emphasis provided)
05.03.2007. Gul Cooking Qil's case (2008 PTD 169).
(Five member Bench of the Apex Court)

The Revenue sought review of the earlier decision of the Apex Court, the relevant findings regarding the

facts leading to the case, and the legal discourse on the constitutional applicability of the levy on the persons

carrying on business in PATA was discussed by the Apex Court, in its decision in review jurisdiction, in

terms that:--
"2. The facts of the case in small compass leading to the filing of present review petition are that
Deputy Commissioner Income Tax, Peshawar issued a notice to the respondent No.1, a Joint Stock
Company under section 56 of the Income Tax Ordinance, 1979, for filing return of income tax for the
assessment year 1998-99. The Company without filing return, raised an objection to the legality of -
the notice with the assertion that Income Tax Ordinance, 1979, was not applicable in the tribal area of
Malakand Dargai where the factory of.the Company with its registered office, is situated and is
carrying its business. The Deputy Commissioner of Income Tax then served a notice under section 61
of the ibid Ordinance to the Company for production of books of accounts of its business, but the
Company instead of contesting the notice before the department, challenged its legality before the
Peshawar High Court, Peshawar, in a writ petition which was atlowed by a learned Division Bench of
the High Court vide judgment dated 4.1.2000. The petitioner assailed the judgment of the High Court
before this Court in C.A No. 157 of 2000, but failed and hence this review petition.
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3. The case of the petitioner department is that Collector of Customs, Karachi insisted for recovery of
withholding tax from the respondent under section 80(DD) read with section 50(5) of the Income Tax
Ordinance, 1979 as under the law, he was obliged to collect the advance tax on imported goods, in the
present case edible oils on the basis of the value as provided thereunder and since the company was
carrying business of manufacturing and sale of its products not only in Malakand Dargai where its
industry was set up and registered office was established but was also running its business in the
settled areas in which Income Tax Ordinance, 1979, was applicable and consequently, the respondent
Company was liable to pay income tax in respect of the income derived by it from the business being
carried on in the taxable area." ‘
"There is no cavil to the legal position that exemption under the law from payment of income tax is
available to a person or company carrying its business in tribal areas and income tax cannot be
collected from such person or company by the tax collecting authorities of the Government unless the
law relating to the collection of Income Tax is extended to the tribal areas by virtue of Article 247 of
the Constitution. However, the question whether a company or a person derives income from
business being carried out in taxable or non-taxable area is a pure question of fact which cannot be
decided without holding proper inquiry for determination of controversial facts regarding the tax
liability. The business of a person or Company may or may not be confined to a particular place or
are rather it may be expended beyond the local limits of the area in which Income Tax Ordinance is
not applicable and thus if the income tax is derived from the sale or products which are manufactured
in the factory situated in nontaxable area both from taxable and nontaxable area, the question relating
to the tax liability of such a business concern cannot be determined only on the basis of location of
factory or its registered office rather the requirement of law in such case is to hold a proper inquiry
and ascertain the correct factual position for determination of tax liability. The exemption from
payment of tax is certainly available on the business being carried in tribal area in which income tax
law is not applicable but the real question for determination in the present case would be that a
company with its manufacturing unit and registered office is non-taxable area, if is also carrying -
business in taxable area is exempted from payment of income tax on its income as a whole or only on
the income being derived from non-taxable area.
The careful examination of the record would suggest that no material was brought before the High
Court or this Court on the basis of which a positive opinion could be formed about the business
activities of the company and its tax liability for the purpose of exemption of income tax. It is
apparent on record that this essential aspect of the case escaped the notice of this Court and instead
the question of taxability was decided only on the basis of consideration that the registered office of
the company was situated in tribal areas in which the Income Tax Ordinance, 1979, was not
applicable. :
In the light of the factual position narrated above, the controversial question as to whether the
company was carrying business only in the tribal area or it was also operating in the settled area and
was liable to pay income tax, requiring determination has not been attended. It is thus manifest on the
record that this essential aspect of the case was overlooked in the judgment, which has caused serious
prejudice to the case of petitioner on merits. In view thereof, we are of the considered opinion that
review of the judgment in the present case is fully justified as it is crystal clear that immunity from
payment of Income Tax could not be claimed without establishing the fact that taxable income was -
not being derived from the area where the Income Tax Ordinance, 1979 is applicable.
The upshot of the above discussion is that this review petition succeeds and in consequence thereto
the Income Tax Department is competent to proceed in the matter in accordance with law."

(Emphasis provided).

18.11.2009. Mahsood Ghee Industries' case

(CRP 64/2007).

(Two member Bench of the Apex Court)

The Revenue also sought review of the judgment dated 19.2.1997 passed by the Apex Court, which was

decided in terms of the principles settled by the Apex Court in its decision in review of its judgment in Gul

Cooking Oil's case (supra) in terms that:
"Since notice was issued to the respondents in terms of the order dated 18.6.2007, reproduced above,
it follows that the judgment in review dated 5.3.2007 is squarely attracted to this case. For the reasons
noted in the aforesaid judgment in Civil Review Petition No.63 of 2003 in order dated 19.2.2007 is
reviewed in terms of the judgment dated 5.3.2007. The Review Petitions are, therefore, allowed in
view of the principle enunciated in the judgment dated 5.3.2007 reproduced above.”

ATTESTED



bb

18.12.2009. Messers Lal Ghee Oil Mills (2010 PTD 438).
"This Court while deciding, whether the Revenue could levy and charge Federal Excise and Regulatory Duty
on edible oil at the import stage, when the same was destined for consumption in the Tribal Area, where the
Federal Excise Act had not been extended in view of Article 247(3) of the Constitution, went on to hold
that:--
"Once the goods are imported into Pakistan, they are liable to be taxed under the acts mentioned
above or the SROs issued there under regardless of altogether of the fact that those have been
imported for being transported to be consumed in an area where neither of the enactments mentioned
above or SROs issued there under are applicable ..
"The question with regard to refund of duty collected, thus, does not arise in this background, if at all
there is a discrepancy in collection had been related to the factual controversy can well be urged in a
proper forum. We, thus, would not hesitate to hold that the import of goods being within the regime
of the acts mentioned above can not be exempted from the levy.”

24.2.2011. Excellence Plastic's case (W.P No.2212 of 2006 decided on 24.2,2011).
This Court declared that levy of advance tax on import of goods to be consumed in manufacturing units
situated in FATA was legal and valid.

24.2.2011. Roshni Mat's case (W.P No. 1845 of 2005 decided on 24.2.2011). :
This Court held that the Sales Tax on import of goods was valid, as taxable event is import of goods, which
has nothing to do with its onward transportation to an area, which is outside the applicability of the Act.

27.5.2014. Abdul Shakoor Proprietor's case

(Tax Reference No. 15 of 2009.)
- This Court while rendering its opinion, held that the Income Tax Appellate Tribunal was not justified to
accept the claim of the taxpayer regarding exemption from advance tax under section 148 of the Ordinance,
without carrying out a definite inquiry, as to whether the respondent taxpayer has been carrying on business
in non taxable area or otherwise, as was directed by the apex Court in Gul Cooking Oil's case (supra),

9. On reviewing the valuable legal discourse rendered by the superior Courts in the aforementioned
judgments, the summary of the judicial pronouricements on core issues rendered, are as follows:
Supreme Court.

(I) That the Ordinance and the Act have not been extended to FATA or PATA within the
contemplation envisaged under Article 247 (3) of the Constitution.

(1I) Persons carrying on business and deriving income within FATA or PATA would not be lable to
payment of Sales Tax and Income Tax under the Act and the Ordinance, respectively.

(IIT) The principle laid down in Mastér Foam's case (supra) cannot be borrowed and extended to a
person carrying on business in FATA or PATA, as the Ordinance has not been extended to FATA or
PATA.

(1V) The only exception to the general rule of exemption from payment of Income Tax under the
Ordinance to a person carrying on bukiness in FATA or PATA is when the said person extends its
business beyond the territorial limits of FATA or PATA into the settled areas.

(V) The Revenue has the authority under the Ordinance to carry out an inquiry to ascertain whether
the person is carrying on business in|FATA or PATA or has extended the scope of its business or
commercial activities beyond the territorial limits of the said area into the settled area.

(VD) The final judgment in the field, which is to determine the applicability of the Ordinance, would
be adjudged on the principles laid down in the judgment of the Apex Court in review of its decision -
in Gul Cooking Oil's case, which was also confirmed in the decision of the Apex Court in Review of
its decision in Mahsood Ghee Industries' case.

High Court.

(I) Sales Tax and Advance Income Tax is leviable at import stage from persons carrying on business
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(I1) Sales Tax paid at import stage is nonrefundable to a person carrying on business in FATA or
PATA.

10. In view of the above, it is striking to note that this Court, while rendering its decisions in M/s Lal Ghee
Qil Mill's case (supra), Excellence Plastic's case (supra) and Roshni Mat's case (supra), has not taken into
consideration, the clear findings of the Apex Court rendered in Mahsood Ghee Industries’ case, regarding the
non-applicability of the principle laid down in Master Foam's case concerning persons carrying on business
in FATA, in view of the command of Article 247(3) of the Constitution.

11. When the worthy counsel for the Revenue was confronted with the above position, he responded by
contending that the above mentioned decisions of this Court had correctly applied the principles laid down in
Master Foam's case for the following two reasons: '
First, that the principles laid down by a five members Bench of the Apex Court in Master Foam's case
(supra) had a precedence over the decision rendered in Mahsood Ghee Industries’ case, by a worthy
Bench of two eminent learned Justices of the august Court.
This Court is in complete consonance with the general principle relating to precedents that, the decision of
~ the larger Bench of the Apex Court is to be given precedence over its other decisions. However, in the
peculiar circumstances, the Apex Court, while deciding Mahsood Ghee Industries' case, rendered a specific
finding that, the principle laid down in Master Foam's case related to Azad Jammu Kashmir and could not be
made applicable to cases relating to FATA, mainly for the reason, that the Ordinance of 1979 and the
Ordinance of 2001 <
"were neither applicable nor extended through any direction by the President or the Governor, NWFP -
within the meaning of Article 247 (3) of the Constitution. Any interpretation to the contrary, in our
view, would appear to be repugnant to the spirit and clear mandate of the Constitution.”
Once, such a pronouncement was made by the Apex Court, even if it is of a worthy Bench comprising of two
esteemed Justices, it would not be legally appropriate for the High Court to ignore such a specific finding.
Moreso, when the decision of the Apex Court in Gul Cooking Oil's case and Mahsood Ghee Industries' case,
'in its review jurisdiction, were subsequent in time to the decision in Master Foam's case and the specific -
finding stated hereinabove, in the decision of Mahsood Ghee Industries case was not disturbed by the Apex
Court in the said subsequent decision. .
Furthermore, there is a stark difference in the constitutional command relating to applicability of law to.
FATA/PATA (Article 247) and Azad Jammu and Kashmir (Article 258). The intention of the legislature is
- evident from the bare reading of the said provisions of the Constitution. Thus, any law or principle laid down
for Azad Jammu Kashmir, would not be applicable to FATA or PATA. Moreover, even the facts leading to the
decision of the Apex Court, in Master Foam's case are reviewed, it would be apparent that the same are
contrary 1o the peculiar circumstances of the present cases, and hence the ratio of the decision would not be
applicable to the present cases. The said judgment dealt with the adjustment of the input tax paid at the
import stage to the custom authorities in Pakistan, against the tax liability on the finished goods payable in
Azad Jammu Kashmir. The Sales Tax paid at the import stage was adjustable by the importer in the final
output tax payable in Azad Jammu Kashmir under Azad Jammu Kashmir Sales Tax (Adoption) Act, 1993.
This facility of adjustment sales tax paid at import stage is not available to the petitioners carrying on
business in FATA or PATA. Hence, the ratio of Master Foam's case cannot be applied to the circumstances of
the present cases.
Secondly, the worthy counsel contended that without prejudice to the earlier submissions and also
without conceding, the decisions of the Apex Court in Gul Cooking Oil's case and Mahsood Ghee
Industries' case, would not apply to the cases relating to sales tax payable at import stage under the
Act, as the Apex Court, while deciding the two cases only dealt with advance tax under the
Ordinance. He further contended that the principle laid down in Master Foam's case, which was in
relation to sales tax payable at import stage under the Act should be applied and followed to at least
the cases relating to the second set of cases (Serial No.9 to 15) challenging the levy of Sales Tax at
import stage under the Act.
In order to address this issue, it would be important to first revisit the facts of the two sets of cases; Master
Foam's case on the one hand, and Gul Cooking Oil's case and Mahsood Ghee Industries' case on the other
hand. As far as the former case is concerned, the worthy counsel is correct in stating that, it related to the
levy of Sales Tax under the Act, on goods imported into Pakistan but destined for Azad Jammu Kashmir.
While the other two cases, related to advance Tax being charged under the Ordinance on goods imported into
Pakistan, but destined for FATA. Having noted the facts, now this Court has to see whether a finding on
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advance tax on imports under the Ordinance, can be applied to sales tax on imports under the Act.
Comparing the scope of sales tax and advance tax at import stage under the two enactments; it is noted as
follows:-- _

Sales Tax Act, 1990.
The provisions of the Act, in its charging section 3(1)(b) provides in express term, a levy of Sales Tax on
goods being imported, at the import stage, the same reads as under:-

"3. Scope of tax:

(1) Subject to the provisions of this Act, there shall be charged, levied and paid a tax known as sales
tax at the rate of 17% of the value of:

(a) Taxable supplies made by a registered person in the course or furtherance of any taxable activity .
carried on by him; and

(b) Goods imported into Pakistan, "

(Emphasis provided) :
What is also lmportant to note is that the incidence of the sales tax being an indirect tax and when paid at
import stage is to be passed on to the ultimate consumer through the adjustments to be made in the output
taxes by each person in the production and commercial chain leading to the final consumer, as provided
under the enabling provisions of the Act. :

Inceme Tax Ordinance, 2001.
On the other hand, when we glance through the provisions of the Ordinance, we note that section 148 of the
Ordinance, requires the payment of an Advance Tax on goods being imported. The said section provides as -
under:--

"148. Imports.

(1) The Collector of Customs shall collect advance tax from every importer of goods on the value of
the goods at the rate specified in Part-II of the First Schedule.

(2) Nothing contained in subsection (1) shall apply to any goods or class of goods or persons or class
of persons importing such goods or class of goods as may be specified by the Board.”

(5) Advance tax shall be colléected in the same manner and at the same time as the customs duty
payable in respect of the import or, if the goods are exempt from customs duty, at the time customs-
duty would be payable if the goods were dutiable.

(6) The provisions of the Customs Act, 1969 (IV of 1969), in so far as relevant shall apply to the
collection of tax under this section.

(7) The tax collected under this section shal! be a final tax except as provided under subsection (8) on
the income of the importer arising from the imports subject to subsection (1) and this subsection shall .
not apply in the case of import of:

(a) raw material, plant, machinery, equipment and parts by an industrial undertaking for its own use;
(b} fertilizer by manufacturer of fertilizer, and

(¢) motor vehicles in CBU condition by manufacturer of motor vehicles.

(emphasis provided)
The bare reading of the above provision of the Ordinance, clearly stipulates payment of advance tax at the
time of importation. It would be also pertinent to mention that the said advance tax is declared as the final
tax, but there are exceptions to the same, which are clearly provided in the proviso to subsection (7) of
Section 148 of the Ordinance. The said proviso keeps advance tax paid on imports including machinery and
raw material, to be utilized by the importer, as in the present cases, from being declared the final tax. The
said advance tax, so paid by the importer, is to be adjusted, as Tax Credit, within the contemplation of clause
(b) of subsection (2) of Section 168 of the Ordinance, while computing the final tax payable by the said
person. The said provisions read as:

"Section 168.

Credit for tax collected or deducted,
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(1) For the purposes of this Ordinance,
(a).

(b) the amount of any tax collected under Division II of this Part or Chapter XII or deducted under
Division HI of this Part or Chapter X1l shall be treated as tax paid by the person from whom the tax
was collected or deducted. '

(2) Subject to subsections (3) and (4), where an amount of tax has been collected from a person under
Division II of this Part or Chapter XII or deducted from a payment made to a person under Division
111 of this Part or Chapter XII the person shall be allowed a tax credit for that tax in computing the tax
due by the person on the taxable income of the person for the tax year in which the tax was coliected
or deducted."
(emphasis provided})
In fact, the legislature has through legal fiction, included the advance tax payable under section 148 of the
Ordinance, as part of the income defined under subsection (29) of Section 2 ibid, and also brought the same
payable within the purview of the charging section of tax on taxable income under subsection (b) of Section -
4 ibid. The said provisions read as under:
"Section-2 (29)

“Income” includes any amount chargeable to tax under this Ordinance, any amount subject to
_collection or deduction of tax under sections 148, 150, 152(1), 153, 154, 156, 156A, 233, 233A,

subsection (5) of sections 234 and 236M, any amount treated as income under any provision of this

Ordinance, and any loss of income.

Section 4.

Tax on taxable income. _

(1) Subject to this Ordinance, income tax shall be imposed for each tax year, at the rate or rates

specified in (Division 1, 1B or IT) of Part | of the First Schedule, as the case may be, on every person

who has taxable income for the year.

(1) The income tax payable by a taxpayer for a tax year shall be computed by applying the rate or
rates of tax applicable to the taxpayer under this Ordinance to the taxable income of the taxpayer for
the year, and from the resulting amount shall be subtracted any tax credits allowed to the taxpayer for .
the year.

(2) Where a taxpayer is allowed more than one tax credit for a tax year, the credits shall be applied in
the following order.

(a) Any foreign tax credit allowed under section 103; then

(b) Any tax credit allowed under Part X of Chapter 111; and then

(c) Any tax credit allowed under sections 147 and 168.

(3) Certain classes of income including the income 6f certain classes of per’sohs may be subject to:
(a) Separate taxation as provided in sections 5,6 and 7, or

(b) Collection of tax under Division II of Part V of Chapter X or deduction of tax under Division 111 ‘
of Part V of Chapter X as a final tax on the income of the person.

(4) Income referred to in subsection (4) shall be subject to tax as provided for in sections 5,6 or 7 or
Part V of Chapter X, as the case may be, and shall not be included in the computation of taxable
income in accordance with section 8 or 169, as the case may be.

(5) Where, by virtue of any‘ provision of this Ordinance, income tax is to be deducted at source or
collected or paid in advance, it shall, as the case may be, be so deducted, collected or paid,
accordingly."
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(emphasis provided)
What is also important to note is that, the scheme of taxation envisaged under the Ordinance, provides for
"tax"; on Taxable Income (Section 4), on Dividends (Section 5), on certain Payments to Non-Residents
(Section 6}, and on Shipping and Air Transport Income of a Non-Resident Person (Section 7), all provided
under Chapter-11 ibid. When reviewed together, it is clear that although advance tax collected under section
148 of the Ordinance, has not been included in taxable income, as provided under section 4 of the Ordinance,
yet the payments made thereunder have been expressly brought within the scope of the charging section by
its clear stipulation in subsection (5) of section 4 of the Ordinance.

In the circumstances, it would be safe to state that;

(1) The legislature has provided equal emphasis and force behind both the taxes to be collected at '
import stage under the relevant enactments.

(ii) both the taxes are to be adjusted by the importers; the advance tax as tax credit under section 168
_ of the Ordinance and sales tax as input tax adjusted in the output tax under section 13 of the Act.

In view of the above, it is noted. that though the two taxes are conceptually different; Tax under the
Ordinance being a direct tax, while Sales Tax under the Act being an indirect tax, yet the legislature in its
wisdom has placed the two taxes in the respective enactments in a manner, whereby the scope and burden on
the payer of the two taxes have a very striking similarity. Thus, a legal ﬁndmg on one would surely be
applicable upon the other.

12. 1t is by now settled principle of safe administration of justice that, when precedents of the High Court
rendered by a worthy Bench comprising of equal or more worthy Justices, did not take into consideration, the
clear principle laid down by the Apex Court, then the High Court has to follow the ratio decidendi of the
decision of the Supreme Court and there is no legal requirement to refer the case in hand to a larger Bench
for its deliberation and decision, as is the case in the present petitions. In similar circumstances, the Sindh
High Court in a recent decision in Pak Turk Enterprises' case (2015 CLC 1) has very eloquently described
this aspect of Stare Deciees in terms that:
"In my respectful view, the foregoing observations correctly lay down an exception to the rules of
precedent as they apply in this country as well. I am bound first and foremost by decisions of the
Supreme Court. If a decision of a larger Bench of this Court is on any point "manifestly inconsistent”
with a prior decision of the Supreme Court on account of having misunderstood or misapplied it, then
that which binds me is the latter and not the former. Of course, this exception to the rules of precedent
would only apply in rare circumstances and only where the inconsistency is clear and direct, and no
other conclusion is reasonably possible. 1t is after a very careful consideration of what the learned
Division Bench said in United Bank that, with the utmost respect, I have come to the conclusion that
it is manifestly inconsistent with the Supreme Court decisions in Australasia Bank (and Central Bank
of India) and Khan of Mamdot. I am bound to apply the latter and therefore, 1 have respectfully
ventured to differ from the learned Division Bench."

13. Another very crucial issue to note and deliberate is that, the rate of Advance Tax and Sales Tax on import
of goods is determined by the Parliament and incorporated in the Ordinance and Act, respectively. But the
authority to exempt a person or class of persons or good or classes of goods from the payment thereof is,
inter alia, vested in the Federal Government, which it may exercise through delegated legislation. The crucial
issue remaining, that the exemption from payment of taxes, under both the taxing statutes, rests with the
Federal Government. What is most vital to understand is that, persons carrying on business in FATA or PATA
do not require a specific exemption from the Federal Government, through any subordinate legislation, as
they have been granted an express immunity from those taxing enactments, such as the Ordinance and the
Act, which have not been extended to the said areas, under Article 247(3) of the Constitution.

14. Similarly, it is also striking to note that, goods being imported into Pakistan for their onward transit to
Afghanistan, are exempt from payment of duties and taxes at the import stage. Moreover, exemptions are
also provided to goods being imported for its utilization in Export Processes Zones, situated in the settled
areas of Pakistan. This Court has also been informed that similar exemptions have been granted by the
Federal Government to persons carrying on business in certain areas for encouraging industrialization. While
granting exemptions, the Federal Government stipulates conditions to be fulfilled by its beneficiaries, in
order to secure the revenue and prevent the abuse of such exemption. For the purpose of clarity and
illustration, some of the relevant prescribed rules, and notification are enumerated herein below:--
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Notification

Nature of Exemption

Condition for ensuring
consumption

SRO 450(1)/2001
dated 18.6.2001.
The Customs
Rules, 2001
Customs Rules,
2001 are general in
nature, the below
are various regimes
which are in
practice whereby
goods clearing,
forwarding and
transporting from
Port of Entry say at
Karachi to
upcountry
warehousing or
consumption
without payment of
duties and taxes
and any of the
regimes with
suitable
amendments /
adjust-ment can be
adopted by the
Revenue to ensure
tax enforce-ment of
the consti-tutional
immunity under
Article 247(3) of
the Constitution
from taxes leviable
under the Sales Tax
Act, 1990 and
Income Tax
Ordinance, 2001 to
the residential and
consumer of Tribal
Area.

1. Warehousing
Rules 342 to 363
ibid Sections 86 to
115 of the Customs
Act, 1969.

In warehousing duties
and taxes are _
DEFERRED under
section 80 ibid at the
port of entry and finally,
the duties and taxes are
paid at the place of
manufacturer at the time

‘of clearance of

consumption under
section 104 ibid..

The person must be
licensee of bonded
warehouse granted by the
Collector Customs of its
jurisdiction under section
13 ibid. Goods are
transported under Bond
which released on reaching
the goods at warehouse.

2. Public Bonded
Warehouse

Do

Do

ATTESTED



3. Transshipment
Rules 236 to 338
ibid sections 121 to
126 ibid

Is the facility from
allowing transporting of
goods from one
Customs Station to the
other generally from the
port of entry to the other
Dry Ports elsewhere in
the Country without
payment of Duties and
Taxes.

The goods are allowed to
be transporting from one
custom station to the other
only by license bonded
career which are Pakistan
Railway, NLC and other
licensee private bonded
career who are responsible
for carrying the goods.

Export Related
Regime: Export
related regime are
closely akin to the
requirement of
Tribal Area, the
consume good
imported for
consumption in
foreign Territory or
non-tariff territory.

4. Export-
Processing Zone
Rules 225 to 236
ibid

Export Processing Zone
("EPZ") is a non-tariff
area established within
the Tariff Area
separated by clear
demarcation. The raw
material or machinery
are imported free of
duties and taxes and
goods manufactured out
of it mostly exported
from Pakistan or ,
exported-to Pakistan.

It is a kind of Customs
Station where the goods
are transshipped from the
port of entry to the EPZ
and finished goods to
exporting customs port.
Imports are made against
Bond.

5. Manufacturing
into Bond Rules
237 to 263 ibid

This is again carrying
the same feature as of
bonded warehouse
which facility is
normally extended to
the export oriented
industries with only
differentiating feature is
that it carrying a
concept of no payment
of duties and taxes at
import and no duty
drawback or refund at
gxport.

The conditions of
transportation are same as
of warehousing. The rest
of the features are same of
the DTRE Rules which are
delineated in the next
section. Imports are made -
against Bond.

6. Duty and Taxes 7
Remission Rules
296 to 307 ibid

It is more liberal regime

-of manufacturing into

bond, its features are
delineated in the next
column.

The person entitled for
availing DTRE facility
should be a sales tax
registered person and
should make at Jeast 15%
value addition and have a
valid export contact. The
exporter is allowed to
make imports and acquire




locally manufacture goods
without payment of duty
and taxes used in this
finished product to be
exported against postdated
cheques/ corporate
guarantee. The goods
imported or locally
acquired shall be utilized
in manufacturer of the
goods to be exported
within 12 months or in
such extended period as
approved by the competent
authority. The person-
entitled shall apply to the
Regulatory Collector of
Customs in whose
jurisdiction its
manufacturing facility is
located. That on
satisfaction, the Regulatory
Collector against the
security in form of bond.
and bank / corporate
guarantee to grant license.
Prior to approval,
Regulatory Collector shall
verify manufacturing
facility requested for the
goods intended to be
exported. That on receipt
of Application within 3
days issue the Provisional
DTRE Approval subject to
final determination of the
input output ratios to the
"Input Out Coefficient
Organization (I0CQO) or
Engineering Development
Board (EDB)". The
Regulatory on receipt of
the Application within 7
days refer the Application
to either IOCO or EDB
which has to finally
determine the ratios within
30 days. That where after
the Regulatory shall issue
final approval of DTRE to
the Applicant. That no
DTRE Application shall be
rejected without affording

opportunity to the
_ Applicant.
7. Common- It is carrying all the Goods are imported under
Bonded Rules features of the Bond or Postdated
Warehouse cheques.

manufacturing into




(conventional)
Rules 279 to 295
ibid

bond license for export
oriented industries,
however, it is deferred
in because like public
bonded warehouse, it
can be used by many
industries together,

SRO 108(I)/1995
dated 12.02.1995 In
exercise of powers
conferred by
Section 19 of the
Customs Act, 1969
and subsection (1)
of Section of the
Sales Tax Act, 1990
exemption of
quantity of equal to
one-fourth is
exempted from
whole of Customs
Duty and Sales Tax
leviable for a
period of five

years.

Exemption from
Customs Duties and
components as are
imported for the.
exclusive manufacturers
of goods by recognized
industrial units located
in approved industrial
estate of Gadoon
Amazai, NWFP.

i. Suitable in-house
capacity to manufacture
the goods. ii. Manufacturer
shall furnish the list of
items that he is
manufacturing along with
the details of raw material.
iii. To prepare a deletion
program spreading over a
maximum period of five
years within which period
he shall achievea
minimum deletion target to
the extent of 75 percent of
the C&F value of the
inputs of manufacturer
item. (2)

iv. Declaration by the
manufacturer to the effect .
that raw materials and
components have been
imported in accordance
with his entitlement in
terms and conditions. v.
Bank Guarantee equivalent
to the customs duty and
sales tax in respect of
which exemption is
sought. vi. Maintenance of
the record of raw materials
and components and items
manufactured out of them.
vii. Apply for discharging
of bank guarantee within
one year of date of
importation. viii. Maintain
record of the sales of the
items manufactured under
this Notification.

SRO 71(1)/1995
dated 19.01.1995
(a) The industries
excluding those
specified in the
table in this SRO
which commence
| commercial
operation upto the
31st December,

Exemption from
twenty-five percent of
the Customs Duty
leviable under first
schedule of Customs
Act, 1969 on import of
such raw materials
which are not produced
locally for the
manufacture of their

i. The project shall cost
more than US$ ten million
and should empty
minimum one hundred
person. ii. Suitable in-
house facilities for
manufacture of goods. iii.
Furnish list of goods he is
manufacturing or intends
to manufacturing to the




2002 in Special
Industrial Zone and
whose letter of
credit are opened
upto 31st January
1996. (b) All
industries that are
not already existing
till the date of this
notification in
Pakistan and are
setup in special
Industrial Zones
shall be exempt for
a period of ten
years from whole
of customs duty
“and sales tax on
-| import of raw
materials which are
not produced
locally provided the
letter of credit for
their plant and
machinery are
opened upto the
3ist of January and
commercial
operations are
commenced upto
the 30th June,
1999.

good.s. Exemption of
whole Custom Duty and
Sales Tax on import of

raw materials which are

-not produced [ocally.

person authorized. iv.
Written declaration of the
Bill of entry that raw
materials imported-
according to conditions. v.
undertaking to collector
customs to abide by the
conditions given in this
notification. vi. To
maintain record of raw
materials and components
manufactured as
prescribed by CBR. ix.
Shall maintain a record of
the sale of manufactured
goods and machinery and
shall produce the same on
demand of competent
authority. x. To
communicate the
consumption of imported
goods within one month of
consumption. If not
consumed within 180 days
than custom duty and taxes
to be paid and plausible
reason shall be given and
seek extension for a
reasonable period.

SR.0. 530(1)/89
dated 03.06.1989

Exemption from
customs duty and sales
tax on Plaint and
machinery.

The importer shall, at the,
time of importation, by
documents in his .
possession, satisfy the
Collector of Customs that
the plant and machinery
have been imported for
projects located in the
areas specified in the Table
and shall furnish an
indemnity bond in the
FORM set out below to the
extent of customs duties
and sales tax exempted
under this Notification.
The said indemnity bond
will be discharged
subsequently on
production of a certificate
from the Assistant
Collector, Customs and
Central Excise, the
Secretary Kashmir Affairs
Division, or an officer
authorized by him in this
behalf or the Resident

=
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Commissioner for
Northern Areas, as the case
may be, the effect that the
plant and machinery as
declared to the customs
have been duly installed in
an area specified in the
Table and such other
evidence as the Collector
of Customs may require
and after such enquiry as
he deems fit, in order to
establish such installation;
the importer shall, at the
time of importation of the
plant and machinery,
furnish a bond to the
Collector of Customs to
abide by the conditions
laid down in this
Notification failing which
he would pay the amount
of customs duties and sales
tax due and make payment

" | of any penalties that may

be imposed in this behalf.
The certificate of
installation referred to in
such paragraph (2) shall be
submitted to the Collector
of Customs not later than
one year from the date of
importation of such plant
and machinery and if the
plant and machinery are
removed to an area other
than that for which these
have been imported within
a period of ten years from
the date of installation; the
amount of customs duties
and sales tax exempted
under this notification and
any penalties that may be
imposed in this behalf
shall be recovered under
section 202 of the Customs
Act, 1969 (IV of 1969).

SRO 1125(1)/2011t
dated 31.12.2011 1t
is zero rated regime
under the Sales Tax
Act, 1990 for 128
Article for five
sectors for being
export oriented

The benefit of this
notification shall be
available to every such
person doing business
in textile (including
jute), carpets, leather,
sports and surgical
goods sectors, who is
registered as:- (a)
manufacturer; (b)

On import by registered
manufacturers of five zero-
rated sectors mentioned in
condition (i) above, sales
tax shall be charged at the
rate of zero per cent on
goods useable as industrial
inputs; The goods
imported by, or supplies
made to manufacturers,

. -

ATTEST
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importer; (c) exporter; other than manufacturers
and (d) wholesaler; mentioned in condition (i)
above, shall be charged ,
sales tax at the rate of five
per cent; The commercial -
importers, on import of
goods useable as industrial
inputs, shall be charged
sales tax at the rate of two
per cent along with one per
cent value addition tax at
the import stage, which
will be accountable against
their subsequent liabilities
arising against supply of
these goods to the zero-
rated sector at the rate of
Zero per cent or to non-
zero-rated sectors or
unregistered persons at the
rate of five per cent as the
case may be. The balance
amount shall be paid with
the monthly sales tax
return or in case of excess
payment shall be carried
forward to the next tax
period;

15. Reviewing the aforementioned provisions contained in the Rules and the SROs, relating to the
concessions, benefits and exemptions from payment of duties and taxes on import of goods, reveals that the
Federal Government has allowed the release of goods at the time of import, on securing the deferred
payment of taxes and duties through securities including postdated cheques.

16. 1t would be pertinent to mention, that this Court, faced with circumstances as in the present cases, where

payment of duties and taxes were challenged by persons carrying on business in FATA or PATA, have

" allowed release of goods, without payment of duties and taxes, securing the said payments through postdated

cheques. The particulars and the directions in some of the said cases are as follows:
W.P N0.453/2004 (M/s. Afridi Poly Propylene Industries' case), wherein it was directed that:
"We would, therefore allow this writ petition and hold that the petitioner is not liable to pay sales tax
and withholding income tax on raw material imported for consumption in its industrial unit set up at
Bara, Khyber Agency. To ensure that the raw material is consumed by such unit, the petitioner shall
inform the respondents, namely, the Departments of Sales Tax and Income Tax of the arrival of
consignments of raw material and at a point before the same are taken into Tribal area, upon verifying
the consignment from the bill of entry, the same shall be taken under the supervision of the staff of
the Departments to the site of the petitioner's industry Simultaneously, the petitioner shall issue
postdated cheques, good for payment on presentation, in favour of the Departments of the amount of
tax otherwise leviable thereon. The postdated cheques shall be returned to the petitioner upon -
production of consumption certificate duly issued by the Departments. It will be the liability of the
petitioner to approach the respondents for the issuance of certificates.”

Similarly, other such cases, where petitioners are still availing the facility of releasing goods on furnishing

postdated cheques, as provided in the case stated herein above, are reported as follows:

(i) Writ Petition No.1443-P-0f 2003
(Messrs Malakand Ghee Industries' case),

(ii) Writ Petition No.1826 of 2004

(M/s Taj Vegetable Oil's case) . : ' ﬁ?? £y
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(i1i) Writ Petition No.453 of 2001
(Messrs Afridi Polypropylene Industries' case).

(iv) Writ Petition No.264 of 2004
(Gul Shazada Enterprises’ case).

(v) Writ Petition No.1669 of 2005,
(Roshni Mat's case).

(vi) Writ Petition No.53 of 2006.
(Nafees Plastic's case).

(vii) W.P No.1008/2003

(M/s Inamullah Khan Afridi's case)
This Court is alive to the fact that, the directions for seeking postdated cheques, as security were rendered
prior to the decision of the Apex Court in Gul Cooking Oil's case, in its review jurisdiction. However, what is
important to note is that the petitioners in the said cases are still availing the benefits, as decided by this
Court and highlighted hereinabove. There has to be parity between all, who are carrying on business in FATA
or PATA, and that too without any discrimination. Accordingly, it would be fair to state that till the final
decision is taken by the Federal Government, all persons carrying on business in FATA or PATA and
requiring raw material or machinery for the furtherance and consumption in the said area should be allowed
to import without payment of advance tax or Sales Tax subject to furnishing securities. This would secure the
revenue till an inquiry is carried out by the Taxation officers, as directed by the Apex Court in its decision in
review of Gul Cooking Qil's case. )

17. Considering the legal discourse rendered hereinabove, this Court finds that, any specific directions by

this Court to the Federal Government on what exact steps to take, would surely tread on the delicate balance

of trichotomy of powers, as envisaged in the Constitution. However, it would be pertinent to suggest to the
Federal Government certain issues, which warrant immediate policy decisions to ensure;

' First, that the persons carrying on business in FATA or PATA are rendered the immunity from the

application of those taxing statutes, which have not been extended within the contemplation of

Article 247(3) of the Constitution, and

Secondly, the relevant security mechanism is put in place to ensure that the immunity, so provided

under the Constitution, is not abused by the persons carrying on business in FATA or PATA. In this

regard, the attention of the Court was drawn to the steps already taken by the Federal Bureau of

Revenue in specifying the jurisdiction of Revenue Officers under the various taxing enactments,

including the Act and the Ordinance, to matters arising in FATA and PATA. The same is embodled in

Notification of 28.2.2011, which reads:

"NOTIFICATION

(Inland Revenue Wing, FBR)

Subject: JURISDICTION OF COMMISSIONERS INLAND REVENUE, REGIONAL TAX
OFFICE, PESHAWAR.

In exercise of the powers conferred under subsection (1) of section 209 of the Income Tax Ordinance,
2001 (hereinafter read as 'Ordinance'), subsection (1) of section 30 and section 31 of the Sales Tax
Act, 1990, subsection (1) of section 29 of the Federal Excise Act, 2005, and in supersession of the all
earlier orders or notifications of the Board in respect of jurisdiction of RTO, Peshawar, (except the
jurisdiction of Chief Commissioner Inland Revenue, RTO, Peshawar) the Federal Board of Revenue
is pleased to direct that the Commissioners of Inland Revenue specified in column (2), shall exercise
the powers and functions, as specified in column (3), in respect of the persons or classes of persons or
cases or classes of cases or areas as specified in column (4) of the Table below (excluding cases or
classes of cases or persons or classes of persons assigned to other RTOs/LTUs).

2. This notification shall take effect from Ist March, 2011.

TABLE

[ S. ] Commissioner | Powers and Functions I Jurisdiction AR E




No.

Inland Revenue

@

)

@

(D
L.

Commissioner
Inland Revenue
(Zone-1), RTO,
Peshawar

The Commissioner
Inland Revenue shall
exercise powers and
perform functions as
assigned in: (a) Income
Tax Ordinance, 2001,
and Rules thereunder;
(b) Sales Tax Act, 1990
and Rules thereunder.
(c) Federal Excise Act,
2005 and Rules
thereunder; (d) Wealth
Tax Act, 1963
(repealed); and (e)
Finance Act, 1989 (Act
No. V of 1989), as
amended vide Finance
Act, 2010.

.. . (d) All cases of persons
falling in the civil district of
Peshawar, Khyber Agency
and FR Peshawar not
assigned to any other
Commissioner Inland
Revenue.

Commissioner
Inland Revenue
(Zone-11), RTO,
Peshawar

The Commissioner
Inland Revenue shall
exercise powers and
perform functions as
assigned in: (a) Income
Tax Ordinance, 2001,
and Rules thereunder;
(b} Sales Tax Act, 1990
and Rules thereunder.
(c) Federal Excise Act,
2005 and Rules-
thereunder; (d) Wealth
Tax Act, 1963
(repealed); and (e)
Finance Act, 1989 (Act
No. V of 1989), as
amended vide Finance
Act, 2010.

... d) All cases of persons
falling in the civil District of
Mardan, Nowshera, Swabi,
Charsadda, Malakand
Division, Bajor Agency and
Mohmand Agency not
assigned to any other
Commissioner Inland
Revenue. -

Commissioner
Inland Revenue

(Zone-111), RTO,,

Peshawar

The Commissioner
Inland Revenue shall
exercise powers and
perform functions as
assigned in: (a) Income
Tax Ordinance, 2001,
and Rules thereunder;
(b) Sales Tax Act, 1990
and Rules thereunder.
(c) Federal Excise Act,
2005 and Rules
thereunder; (d) Wealth
Tax Act, 1963
(repealed); and (&)
Finance Act, 1989 (Act
No. V of 1989), as
amended vide Finance
Act, 2010.

.. . d) All cases of persons
falling in the civil districts
of D.1.Khan, Tank, FR
Tank, South Waziristan
Agency, Lakki Marwat, FR
Lakki Marwat, Bannu, FR
Bannu, North Waziristan
Agency, Karak, Kohat, FR
Kohat, Hangu, Kurram
Agency and Orakzai
Agency not assigned to any
other Commissioner Inland
Revenue"
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18. Needless to state that, the authority of the Revenue Officers under the Ordinance or the Act, as vested
vide the aforementioned notification of 28.2.2011, cannot be extended beyond the "inquiry” envisaged by the
Apex Court, in Gul Cooking Oil's case. Moreover, the essential steps are yet to be taken by the Federal
Government to ensure that the security mechanism for the purpose of securing revenue and preventing abuse

of the Constitutional immunity by the persons carrying on business in FATA and PATA are effective and
meaningful.

19. Before parting with this judgment, it would be appropriate to address the first preliminary objection
raised by the worthy counsel for the Revenue regarding the jurisdiction of this Court, to entertain the present
petitions at the principal seat. The contention of the worthy counsel for the Revenue was that, as some of the
petitions related to persons carrying on business in PATA, the competent jurisdiction to entertain the said
petitions, was the Bench at Darul Qaza and not at the principal seat. This Court is not in consonance with the
contention of the worthy counsel for the Revenue, as identical challenge had already been made by persons
carrying on business in FATA and the said petitions were pending adjudication at the principal seat, propriety
demanded that all cases relating to common question of law be dealt with together at the principal seat.
Moreover, public policy also demanded that theére should be consistency in judgments on common question
of law. Accordingly, this Court repels the said objection taken by the worthy counsel for the Revenue.

20. Now moving on to the other.preliminary objection taken by the worthy counsel for the Revenue
regarding the alternative remedy provided to the petitioners in the relevant enactments. This Court i$ not in
accord with this line of argument, as the very issue before this Court in the instant petitions is the
applicability of the enactments to the petitioners in view of the command of the Constitution contemplated in
Article 247(3) of the Constitution. Hence, it would not be legally correct to declare the petitioners to have an
alternative remedy for this Court to refrain from exercising its jurisdiction as is provided under Article 199 of
the Constitution. This contention of the worthy counsel for the Revenue is also repelled.

21. Accordingly, for the reasons stated hereinabove, this Court would hold and:--

(1) Declare that advance tax charged on import under section 148 of the Income Tax Ordinance, 2001,
is not payable by petitioners importing goods for its utilization or consumption in Federally
Administered Tribal Area or Provincially Administered Tribal Area;

(ii) Declare that Sales Tax charged under section 3(1)(b) of the Sales Tax Act, 1990, is not péyable by
the petitioners importing goods for its utilization or consumption in Federally Administered Tribal
Area or Provincially Administered Tribal Area;

(iii) Direct the Federal Government to take appropriate steps to ensure that persons carrying on
business in FATA or PATA are rendered immunity from the payment of taxes under Income Tax
Ordinance, 2001, and the Sales Tax Act, 1990, as the said statutes have not been extended to the said
areas within the contemplation of Article 247(3) of the Constitution;

(iv) Direct the Federal Government to take necessary steps to formulate a uniform policy for seeking '
securities from the persons importing goods for its consumption and utilization in FATA or PATA, so
that the immunity provided under the Constitution is not abused and in case the imported goods are
utilized or sold out side the said area, then the revenue of the State is recoverable from the securities,
so provided.

(v) Direct that till the decision is taken by the Federal Government regarding the security mechanism
stated hereinabove, the Board shall obtain from the petitioners postdated cheques for the payment of
taxes at import stage under the Act and the Qrdinance, as security, for goods destined for utilization
and consumption in FATA or PATA. The postdated cheques shall be returned to the petitioners upon
production of consumption eertificates duly issued by the concerned commissioners, as specified in
Notification dated 28.2.2011. It will be the liability of the petitioners to approach the respondents for

the issuance of consumption certificates.

These petitions are disposed of in the above terms.

MH/227/P Order accordingly.
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[Supreme Court of Pakistan]

Present: Mian ‘Saqib Nisar, C.J., Umar Ata Bandial and Ijaz ul Ahsan, JJ
PAKISTAN through Chairman FBR and others---Appellants

Versus

HAZRAT HUSSAIN and others---Responden.ts

© Civil Appeals Nos. 633 to 637 of 2007, 130 to 145 of 2009, 68-70 of 2011, 1229 of 2013, 158 to 160, 983 to
999, 1025-1026 of 2015, 1337, 1353-1356 of 2016, 172-174 of 2017 and Civil Petitions Nos. 261-P to 265-P
of 2011, 3697 and 3698 of 2016, decided on 14th December, 2017,

(On appeal from the judgments/orders dated 19.10.2006, 21.02.2002, 03.06.2002, 3-7-2002, 17-7-2003,
25.11.2004, 3-2-2005, 23-12-2005, 28-4-2006, 25-2-2003, 9-10-2003, 3-9-2003, 10-3-2004, 18-12-2009,
30.5.2013, 04.02.2016, 30.04.2015, 14.05.2015, 27.05.2015, 28.01.2016, 14.01.2016, 20.07.2016,
24.02.2011, 13.10.2016 of the Peshawar High Court, Peshawar passed in W.Ps. Nos.1669/2004, 53/2006,
154, 1846, 2023/2005, 988/2001, 226/2002, 594/2003, W.P.1443/2003, 1826, 453, 453/2004, 589/2005,
657/2002, 662/2002, 1148/2002, 118/2003, 872/2003, 796/2003, 1008/2003, 1824/2004, 1134/2004,
1191/2004, 1246/2004, 1506/2001, 157 and 158/2005, 854-P/2006, 1830-P /2014, 192-P,195-P, 194-P, 221-
P/2015, 916-P to 917-P, 919-P, 920-P/2013, 1644-P/2014, 190-P/2015, 2195-P, 2196-P/2012, 1831-P/2014,
191-P/2015, 193-P, 222-P/2015, 3643-P/2012, 3644-P/12, 220-P/2016, 3525-P, 3526-P/2015, 5-P/2016,
R.P.8/2016 in W.P. 3526-P/2015, 2751-P, 2752-P, 3776-P/2015, 1845/05, 2212/06, 2213/06, 535, 536/07,
2952-P and 2953-P/2016) '

~ (a) Income Tax Ordinance (XLIX of 2001)—

----Ss. 148(1) & 148(5)---Constitution of Pakistan, Art. 247(3)---Provincially Administered Tribal Arcas
("PATA")—--Advance income tax on import of raw material/machinery meant for "PATA"---Non-applicability
of Income Tax Ordinance, 2001---Constitution itself granted complete immunity for, and in relation to

income tax in "PATA"---Tax department, thus, lacked the jurisdiction to collect advance income tax on goods
meant and intended for "PATA" under S. 148 of the Income Tax Ordinance, 2001.

Commissioner of Income Tax, Peshawar v. Gul Cooking Qil and Vegetable Ghee (Pvt.) Ltd. 2008 PTD 169
distinguished.

(b) Sales Tax Act (VII of 1990)-—

----Ss. 3(1)(b) & 6---Constitution of Pakistan, Art. 247(3)---Plant located in Provincially Administered Tribal
Areas---Sales tax on import of raw material/machinery meant for "PATA"---Non-applicability of Sales Tax
Act, 1990---Constitution itself granted complete immunity for, and in relation to sales tax in "PATA",
therefore, provisions of the Sales Tax Act, 1990 did not justify the levy and collection of sales tax on goods
. meant and intended for "PATA". '

Master Foam Pvt. Ltd. v. Government of Pakistan PLD 2008 SC 373 distinguished.

| (c) Appeal---
----Government department-—-Appeals should not be filed as a matter of routine or because a decision has
been rendered against the (Government) department---Decisions should be taken on a reasonable basis and it
was not advisable for government departments to waste public time and money by filing appeals routinely.

(d) Interpretation of statutes-—-

----Provision of a statute in conflict with the Constitution---Such provision must yield to the superior
mandate of the basic law (i.e. the Constitution) which conferred on Parliament the power to enact laws.
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(e) Exemption---

----Discretion Qf Government to allow an exemption---Scope---Policies in relation to grant of exemptions
-should be applied on a uniform and a non-discriminatory basis---While the power of granting exemptions
was discretionary, it was equally true that the said power could not be exercised in a discriminatory manner--
. -Exemptions were to be granted and regulated in terms of consistent policies for sound reasons---Exemptions
should not be granted or refused arhitrarily or on the ipse dixit of the concerned officials---Power to grant an
exemption or to decline to grant an exemption, must be exercised in accordance with the general principles
relating to good governance.

Abid Hassan v. PHC 2005 SCMR 25 ref.

Khalid Abbas Khan, Advocate Supreme Court for Appellant/Petitioners (in C.A. 633/07).

Hafiz Ahsan Ahmad Khokhar, Advocate Supreme Court for Appellants/Petitioners (in C.As. 633-
637/07 and 130-136, 138-140/09).

Issac Ali Qazi, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for .
Appellants/Petitioners (in C.As. 68-70/11 and 158-160/15)
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Appellants/Petitioners (in C.As. 1229/13).

Ghulam Shoaib Jally, Advocate Supreme Court and Syed Rifagat Hussain Shah, Advocate-on-Record
for Appellants/Petitioners (in C.As. 983-999/15, 1025, 1026/15, 1337/16, 1353-1356/16, C.Ps. 3697
and 3698/16).

Rehmanullah, Advocate Supreme Court for Appellants/ Petitioners (in C.As. 172-174/17).

Raja M. Igbal, Advocate Supreme Court and Raja Abdul Ghafoor, Advocate-on-Record for
Appellants/Petitioners (in C.As. 135, 136/09).

Shumail Butt, Advocate Supreme Court and Tariq Aziz, Advocatefdn-Record for
Appellants/Petitioner (in C.A. 137/09).
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M. Wagqar Rana, Additional, A.-G.P. on Court's Notice.
Date of hearing: 14th December, 2017.

JUDGMENT

MIAN SAQIB NISAR, C.J.-—-All these appeals with leave of the Court vide orders dated 15.1.2007 and
27.1.2009 involve akin questions of law, thus are being disposed of together. The facts relating to the present
controversy can be set out within a brief compass by making reference to one appeal. The respondent No.1 in
Civil Appeal No.983/2015 (the respondent) is carrying on the business of operating a steel furnace and re-
rolling mill. Pursuant to the said business it imports iron and steel remeltable scrap from time to time as also
machinery and plant. The importation takes place through the port of Karachi. At the time of importation, the
respondent files the appropriate goods declaration along with each consignment (Goods Declaration). In
terms thereof, the respondent claims an exemptibn in relation to both advance income tax as well as sales tax
on the ground that its plant is located in Dargai, Malakand Agency which is part of the Provincially
. Administered Tribal Areas (PATA). The respondent does not dispute its liability to pay Customs duty and
thus there is no controversy regarding the same. The Goods Declarations filed in the present case clearly
show that the customs duty has been duly paid. However, insofar as the advance income tax and sales tax are
concerned, the same are strongly contested on the anvil of Article 247(3) of the Constitution of the Islamic
Republic of Pakistan (the Constitution) which is reproduced below:-

"247. (3) No Act of Majlis-e-Shoora (Parliament) shall apply to any Federally Administered Tribal
Area or to any part thereof, unless the President so directs, and no Act of Majlis-e-Shoora
(Parliament) or a Provincial Assembly shall apply to a Provincially Administered Tribal Area, or to
any part thereof, unless the Governor of the Province in which the Tribal Area is situated, with the
approval of the President, so directs; and in giving such a direction with respect to any law, the
President or, as the case may be, the Governor, may direct that the law shall, in its application to a
Tribal Area, or to a specified part thereof, have effect subject to such exceptions and modifications as
may be specified in the direction.” '

2. The Customs Department, however, refused fo accede to the request of the respondent. Its stance was that
both advance income tax and sales tax were payable under the Customs Act, 1969 (Customs Act) and
- accordingly the respondent, having no other effective, efficacious and expeditious remedy available to it,
invoked the jurisdiction of the learned Peshawar High Court. The petition filed by it was ultimately
succeeded, as further explained hereinafter. The Chief Commissioner, Inland Revenue (appellant) challenged
this decision by filing petition for leave to appeal before this Court, which (leave to appeal) was granted and
pursuant thereto the case has come up before us for final decision.

3. The case of the appellant is best set out in terins of the parawise comments filed by it before this Court and
the opening ground contains the following passage:-

"That the petitioner (i.e. the Respondent herein) cannot claim territorial/constitutional exemption of
sales tax on imports of raw materials/machinery as the activity "taxable imports" is taking place in the
area to which tax laws are fully applicable irrespective of its transportation to taxable or non-taxable
areas. Besides, the ruling of the Supreme Court of Pakistan in the judgment passed in the case of
Master Foam (Pvt.) Ltd. as well as the ratio decided in Review Order dated 5.3.2007 in the case of
Gul Cooking Oil this Honourable Courthas also settled the matter in question, therefore, re-agitating
the same at this stage and before this Honourable Court is extremely unwarranted. Consequently, the
demand of sales tax at import stage is based upon the interpretation of apex court in the respective
and concurrent decisions and the constitution as well. The charging and coliection of sales tax on
imports is not discriminatory or confiscatory as the petitioner had to add the element of sales tax
being an indirect levy in the cost of finished products on its sales depending upon the market
conditions."

4. As against the above argument the contention of the respondent is that the immunity granted to it under
Article 247(3) of the Constitution cannot be taken away by the Department. This is the critical area of
dispute between the parties which we have to decide.
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5. We begin with the admitted position that the Customs Act applies in the matter. This is because,
irrespective of the question as to whether the Customs Act applies to PATA or not, there can be no doubt
about the fact that it applies in Karachi which is the port of the importation of the goods. The above being the
admitted position we now have to determine on what basis income tax and sales tax can be demanded from
the respondent under the Customs Act. The applicable section in this regard of the Income Tax Ordinance,
2001 (Income Tax Ordinance) is section 148 and the relevant provisions thereof are reproduced below:-

"148. Imports (1) The Collector of Customs shall collect Advance Tax from every importer of goods
on the value of the goods at the rates specified in Part-II of the First Schedule.

(5) Advance Tax shall be collected in the same manner and at the same time as the customs-duty
payable in respect of import or, if the goods are exempt from customs duty, at the time customs-duty
would be payable if the goods were dutiable.”

The above provisions prima facie create the jurisdiction entitling the Customs Department to demand
advance income tax from the importers.

6. Subsection (1) thereof makes it clear beyond any iota of doubt that what is being collected by the
Collector of Customs is advance income tax and not customs duty. This is a point of critical importance.
Subsection (5) ibid further clarifies that the role of the Customs Department is essentially that of a collecting
agency. It has been statutorily conferred the power to collect advance income tax for and on behalf of the
Income Tax Department. It is here that the appellant comes up against a constitutional barrier. It is not denied
that the income tax law does not apply for, and in relation to PATA. Section 148 is an integral part of the
~Income Tax Ordinance. Since the Income Tax Ordinance does not apply in toto it necessarily follows that
section 148 thereof will also not apply for, and in relation to, PATA. Thus, ex facie, the Department lacks the
jurisdiction fo collect advance income tax under the said section.

7. We now turn to the issue of demand for sales tax. The applicable provision of the Sales Tax Act, 1990
{Sales Tax Act) is section 3 and the relevant part thereof is reproduced below:-

"Scope of Tax. (1) Subject to the provis'ions of this Act, there shall be charged, levied and paid a tax
known as sales tax at the rate of 17% of the value of-

(a) taxable supplies made by a registered person in the course or furtherance of any taxable activity
carried on by him;

(b} goods imported into Pakistan."

Section 3 (ibid.) has to be read in juxtaposition with section 6 of the Sales Tax Act and the relevant part -
thereof is reproduced below:-

"6. Time and manner of payment. (1) The tax in respect of goods imported into Pakistan shall be
charged and paid in the same manner and at the same time as if it were a duty of customs payable
under the Customs Act 1969 and the provisions of the said Act including section 31A thereof, shall,
so far as they relate to collection, payment and enforcement including recovery of tax under this Act
on such goods where no specific provision exists in this Act, apply.”

It may be observed that this section is a parallel section to the provisions contained in section 148(1) and (5)
of the Income Tax Ordinance. What is important to note here, once again, is that what has to be collected
under section 3(1)}b) is not customs duty; it is, and throughout remains, sales tax which is leviable on the
imports of goods into Pakistan. 1t is merely that the machinery provisions of the Customs Act, insofar as they
relate to the payment and recovery of tax under the said Act, have been made applicable.

8. Thus, in brief, both the Income Tax Ordinance and the Sales Tax Act contain provisions which enable the
machinery of the Customs Act to be made applicable and also create jurisdiction in the Collector of Customs
for the purpose of recovery of both advance income tax as well as sales tax. Both laws are clear beyond any -
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dispute on the point that by so doing what is befng collected is not customs duty but respectively income tax
and sales tax.

It follows that by a parallel set of reasoning, as has been set out hereinabove, in relation to income tax, that
the provisions of the Sales Tax Act will also not justify the levy and collection of sales tax on goods meant
and intended for PATA. There is no dispute, as pointed out above that neither the Sales Tax Act nor the
Income Tax Ordinance applies in relation thereto,

9. The above is the constitutional and legal background of the matter. The principle is clear, beyond any
doubt. However, what has still to be resolved is the modality in terms of which this principle is to be applied.
On the one hand the appellant claims that since the goods are being imported through Karachi, they are
entitled to recover not merely the customs duty but also the income tax and the sales tax, since it is not
known as to whether the goods will actually be delivered to PATA and processed and sold therein or not.
That is a pure question of fact. No interpretation of law is involved therein. The mere fact that a question of
fact arises will not create a non-existent jurisdiction in the Revenue. As against this the stance of the
respondent is that it is, as a matter of fact, transporting the imported scrap from Karachi to PATA, utilizing it

therein for the purposes of manufacture of the goods made by it and thereafter the same are being sold in
PATA.

10. We have to resolve this dilemma. While the entitlement of the respondent is clear, on the constitutional
plane, there is also no doubt about the fact that the Department is entitled to conduct an investigation on the
factual plane to determine whether the goods are indeed intended for PATA and whether thereafter these are
processed and sold also in PATA. Bearing in mind the conflicting stands of the partics, the learned Peshawar
High Court, by means of the impugned judgment, set out a mechanism for resolving the factual dispute. In
essence, it provided that the respondent shall initially prepare and deposit a post-dated cheque in favour of
the Department. Thereafter, on receipt of the cheque the Department releases the goods without insisting on
payment of the claimed amnesty of tax. An elaborate procedure of checking and verification is carried out.
This is illustrated by a set of documents which has been made part of the record and is available in C.M.A.
No.752 of 2015. The basic document is a letter addressed by the respondent to the Commissioner Inland
Revenue bearing the heading "Request for issuance of consumption certificate.” The letter sets out the details
of the raw materials which have been imported for utilization in the factory located in PATA. It ends with a -
request to the Commissioner Inland Revenue that he should verify the arrival of the above consignment at
the factory, as well as its consumption therein, and issue consumption certificates. Attached to the letter are a
set of documents. These include the Goods Declaration filed with the Customs Department, the documents
showing the production and consumption of material, the stock report of raw material, the stock report of
finished goods, the statement of production and the statement of sale. The list of dealers is also shown to
whom the sales have been made. Then follow up details in relation to the abovementioned transactions. The
documents include the names of the firms to which the goods are sold and the amount recovered therefrom.

There is also a date-wise statement showing the opening balance of raw materials, a receipt of raw material
including the transportation documents, and the gate passes along with the quantities. Further particulars
which are contained therein are the waste percentage, the quantity of goods in process, the quantity of
material actually consumed, the quantity of goods produced/manufactured with the number of packages and
the closing balance. The final document is a certificate issued by the Commissioner of Inland Revenue in
response to the above mentioned documents which have been received by him and duly processed. It states
that the arrival and consumption of the material was verified from the record by the audit staff of the
Department, who has confirmed that the goods have arrived at the factory premises and have been processed
therein. It is further certified that the imported goods have been consumed in the production of finished
goods in the premises of the respondent in Dargai, Malakand Agency. This consumption certificate is, it is
important to note, only issued after the sale has taken place to the buyers whose names and details of sales
have been set out in the accompanying documents, which we have already referred to hereinabove. It is a
significant fact of the utmost importance that throughout the period in which the respondent was carrying on

_ business, this process and procedure was carried out smoothly and at no point of time, including up until
now, was there any discrepancy found in the documents and, indeed, it is not the case of the Commissioner
Inland Revenue, that the raw materials imported have not been consumed at the factory at PATA and sold
again in PATA, as evidenced by the documentation referred to hereinabove.

11. In the above circumstances, we are at a loss to understand why and how, on the factual plane, the present
appeal has been filed. The learned counsel appearing on behalf of the respondent has raised a strong
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objection in relation thereto. On the face of it we are inclined to agree with him. It is to be noted that appeals
should not be filed as a matter of routine or because a decision has been rendered against the Department.
Decisions should be taken on a reasonable basis. It is not advisable for government departments to waste
public time and money by filing appeals routinely. In the present case we have been informed that the
respondent has suffered substantial financial loss since the factory was shut down for over a year as a
consequence of the ex parte stay order obtained by the Department. This must have had serious
consequences for the workers who lost gainful employment. The position would have been different if the
respondent had been engaged in an illegal activity but that is not the case pleaded by the Department. The net
result is that citizens of Pakistan have suffered substantial financial losses with no corresponding benefit to
the Revenue Department. This can only be described as an undesirable status of affairs. When we raised
these questions the only response given on behalf of the Department was that the legal issues were involved
especially those reported in the two main judgments, namely Commissioner of Income Tax, Peshawar v. Gul
- Cooking Oil and Vegetable Ghee (Pvt.) Ltd. (2008 PTD 169 Supreme Court) and the case of Master Foam
Pvt. Ltd. v. Government of Pakistan (PLD 2005 SC 373). Accordingly, it is necessary that we should set out
our views in relation thereto. Prior to doing so, it is imperative to summarize concisely the principle of law
which is applicable on the conceptual plane. The Department lacks the jurisdiction in relation to an activity
taking place in PATA. It does, however, have jurisdiction to carry out an enquiry in the settled areas of
Pakistan where the tax laws apply. Thus the initial burden of proof rests on the importer to establish that the
goods are intended for PATA and once that has been discharged, the burden shifts to the Department to
establish that a fraud has been committed and the goods have, in fact, been processed or sold in the areas
where the tax does apply. Unless it discharges that burden, it cannot raise demands against the importers.
This principle safeguards the interests of both sides.

12. We now propose to discuss the case law. Before that, however, we would like to express our appreciation |
for the judgment of the Peshawar High Court (authored by Yahya Afridi, J.} which has not only set out the
factual and legal contentions raised by both parties but has also summarized the applicable case law in the
body of the judgment. This has saved us a great deal of time.

~ 13. The Gul Cooking Oil's case (supra) went through three stages. The first was before the Peshawar High
Court. The case pertained to a factory located in the Malakand Division and the question was about recovery
of advance income tax at the stage of importation of the goods into Pakistan. The notices issued to the
company by the Department under sections 56 and 61 of the Income Tax Ordinance were declared illegal and
a direction was given that the raw material of the company should be released without deducting withholding
tax at the import stage. The second stage was when an appeal was lodged before the Supreme Court. The
judgment in this case is reported in (2003 PTD 1913 = PLD 2003 SC 614), whereby the judgment of the
High Court was maintained. This judgment was delivered on 25.4.2003. The final stage was when a review
petition was filed and for purposes of disposal of the matter a larger bench of five members was constituted.
This judgment is reported in (2008 PTD 169) and was strongly relied upon by the Department.

I4. In our opinion, the judgment does not support the stance adopted by the Department in the present case.
In the first place it should be noted that the judgment expressly accepts the legal position as stated by the -
High Court and as also stated hereinabove. This is so clear from the following extract of the judgment;

"16. There is no cavil to the legal position that exemption under the law from payment of income tax
is available to a person or company carrying its business in tribal areas and income tax cannot be
collected from such person or company by the tax collecting authorities of the Government unless the
law relating to the collection of income tax is extended to the tribal areas by virtue of Article 247 of
the constitution "

Secondly, the judgment goes on to state what it considered to be the real question which was to be decided in
that case. The following extract indicates the said question:- '

"16 The exemption from payment of tax is certainly available on the business being carried in the
tribal area in which income tax law is not applicable but the real question for determination in the
present case would be that a company with its manufacturing unit and registered office in non-taxable
area, if is also carrying business in taxable area, is exempted from payment of Income Tax of its
income as a whole or only on the income being derived from the non-taxable areas." [Emphasis
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In the above circumstances, the case was remanded to the Department to determine this question of fact. The
findings on the legal aspect of the case were left untouched. We may note, in passing, at this point, that the
facts of the present case are different. As the sequence of the events which has been set out hereinabove
makes clear, the business in the present case was being carried on exclusively in PATA where both the
factories are located and also where the sales take place. This case therefore is of no help to the Department.

" 15. The second main case on which reliance is placed is Master Foam's case (supra). (We may note that the
High Court judgment under appeal incorrectly identifies the Master Foam judgment as having been dellvered
by a five members Bench. [t was in fact a three members Bench.)

16. The facts of Master Foam's case are clearly distinguishable since in that case the business was being
carried on in Azad Jammu and Kashmir (AJK) which is, of course, technically an independent state with its
own laws which is partially administered by Pakistan (as per Article 31(3) of the Azad Jammu and Kashmir
Interim Constitution Act, 1974). The question in dispute related to the payment of sales tax at Karachi Port at
the import stage. The demand was made in terms of section 3(1)(b) of the Sales Tax Act. At this point of
time it is necessary to refer to a significant feature of the laws of AJK. In terms of the Sales Tax (Adoption)
Act, 1993 (Sales Tax (Adoption) Act) it is provided in terms of section 2(4) as follows:-

"In determining the input tax under subsection (1) the amount paid as input tax at the import stage to :
the Customs authority in Pakistan shall be deemed to have been paid in Azad Jammu and Kashmir for
the purpose of adjustment against the tax liability on the finished goods."

In our opinion there can be little doubt about the fact that this provision of law is both significant and
detrimental to the case pleaded on behalf of the company. The grievance being made was that sales tax
should not be charged on the goods since they were merely in transit through Pakistan. However, the feature
which now emerges is that since the goods were intended for AJK the consequence of the above section 2(4)
is that the amount paid to the Pakistan Customs would be deemed to have been paid to the AJK Government
under the Sales Tax Act applicable thercin. It would seem to follow that the company would not have a
genuine cause of action in. relation to the levy. of the sales tax in Pakistan since in fact that tax would be
deemed to have been paid to the AJK Government. Admittedly, the company was subject to the jurisdiction
of the AJK Government and the provisions of the Sales Tax (Adoption) Act applied to it. The question as to
whether or not the company would be entitled or able to claim a refund from the AJK Government relates
only incidentally to Pakistan. The Company relied on an exemption notification issued by the AJK
Government and contended that it would be nullified if sales tax were levied on its goods by the Government
of Pakistan. However, this by no means follows as a logical consequence. In fact, the finding on this point in -
the judgment is to the contrary: "The appellants have been granted sales tax exemption in AIK on the goods
manufactured by them there. There is no exemption on import of raw material. In other words, they have
been granted exemption only on the value addition they made to the raw material." Thus theoretically it was
possible for the matter to have been decided on this point However, the reasoning in the judgment traverses
~a much wider field of enquiry. It relates to legal issues as well as to the question of constitutional
interpretation.

17. The legal issue which was primarily raised on behalf of the company was as to the true meaning of the
word "import". Does the word import mean simply the passing of the goods into the territories of Pakistan
i.e. by crossing the frontier, or, does it has a more extended meaning as was contended on behalf of the
company i.e. that import means not merely the physical crossing of the goods but the entire legal procedure
of importation including compliance with all the requisite formalities and excludes goods in transit. The
specific contention which was raised was that goods which are in transit should not be considered as having
been imported into Pakistan. After considering the matter in some depth, eventually the Court rejected the
contention. Instead of giving a.wider meaning to the term import it relied on the narrower interpretation in
terms of which import merely means the bringing of the goods into the country. For this purpose reliance was |
placed on an earlier decision of this court reported as Pakistan Textile Mills Owners Association Karachi v.
Administrator of Karachi (PLD 1963 SC 137). A number of decisions from the Indian jurisdiction were also
considered and the contention raised on behalf of the company was rejected. The case law emanating from
the United States was also taken into consideration while doing so. In our opinion the decision taken as to the
meaning and concept of import in the Master Foam's case is correct and is to be followed. However, this
does not end the matter. The Court then decided to embark upon the wider constitutional issue which perhaps

it was not essential to do in the facts of that case. g .
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18. In this connection, the Attorney General appearing on behalf of the Government referred to the case

reported as WAPDA v. Collector of Central Excise and Sales Tax (2002 PTD 2077 at 2082). Paragraph 11
thereof is reproduced below:-

"11. The subject of sales tax was on the Provincial Legislative List at Serial No.48 in the Government
of India Act, 1935 and was described as "Taxes on sales of goods and on advertising". In the
Constitution, 1956, "tax on sales and purchases” was mentioned at Serial No.26 of the Federal
Legislative List, and therefore, for the first time it became a Federal subject. The position was
maintained in 1962 Constitution, which mentioned "tax on sales and purchases" on the Federal
Legislative List as clause (j) at Serial No.43 in the Third-Schedule. In 1973 Constitution as originatly
adopted 'tax on sales and purchases' was kept on Federal Legislative List at Serial No.49 of Part I of
the Federal Legislative List given in the Fourth Schedule. The item was, however, completely
substituted by Constitution 5th Amendment Act, 1976 with effect from September 13, 1976 to read
"Taxes on sales and purchases of goods.imported, exported, produced, manufactured or consumed".
The second half of the amended entry appears to have been taken from the amendment made in Sales
Tax Act, 1951 by Finance Ordinance, 1960. Through that amendment the words “"consumption of

goods" in the preamble were substituted by "importation, exportation, production, manufacture or
consumption”." '

19. The finding of the Court thereon is set out in para 20 of the Master Foam's case which is reproduced
below:-

"20. The Act of 1990 was introduced as an amendment to the Act of 1950 vide section 13 of the
Finance Act, 1990 which substituted chapters 1 to 16 of the Sales Tax Act, 1951 with the chapters set
out in the Third Schedule to the Finance Act, 1990. Further, the preamble to the Sales Tax Act, 1951
was not substituted and was retained as the preamble to the Act of 1990, Relevant part of section 3 of
the Act of 1951 reads as follows:-

73.(1) There shall be levied and collected a tax on the value of---
(a) All goods produced or manufactured in Pakistan payable by the manufacturer or producer;
(b) All goods imported into Pakistan payable by the importer ."

It is noted that anomaly in the law with reference to tax was rectified by replacing the original Entry
49 with the present one quoted above and this intent was noted in the case reported as 2002 PTD
2077. Now as a result, import, export, production, manufacture and consumption are distinct taxable
events independent and irrespective of sales of goods. It is thus clear that the purpose of substituting
of original Entry 49 with the present one was to expand its scope so as to include, inter alia, import as
a separate taxable event as had been the position under the Act of 1951." (Emphasis supplied).

20. The legisfative history of the constitutional status of sales tax and the meaning to be applied thereto has
been set out in the above. Thereafter, the further history of the constitutional amendments for, and in refation
to, sales tax have been discussed. It has been noted that by means of the Finance Act, 1990 a thorough
revision of the law was carried out in the Sales Tax Act, 1951. The argument was thereafter further .
developed in the following terms:-

"29. Close scrutiny of Entry 49 and other laws referred to above reveal that acceptance of appellants’
argument that Entry 49 authorizes tax on import only when it is followed by sale or purchase in
Pakistan, will render the words 'imported, exported, produced, manufactured or consumed' redundant
and also frustrate the whole, purpose of substituting present entry for the original Entry 49, and the
amendment inconsequential. If sale and purchase alone was taxable events, as argued by the learned
counsel for the appellants, then there was no point in adding the words 'imported, exported, produced,

manufactured or consumed'. Clearly, no redundancy can be attributed to the Legislature and on this
ground the argument of the appellants is repelled. It is also to be noted that, if above argument of the
appellants is accepted, a situation would arise where import into Pakistan may not be taxed at all.
Besides, while examining the validity of a statute, the principle is that there is a presumption of
constitutionality of a statute and that every explanation in favour of a statute must be found. Keeping
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in view the complexity of economic problems, great latitude is shown in favour of fiscal statutes."
[Emphasis supplied]

21. It will be perceived that the central argument which was developed was that if we accept the proposition
that sales tax on imports can only be levied when it is followed by sale or purchase in Pakistan the result will .
be to render the words "imported, exported, produced, manufactured or consumed,” redundant. It was further
urged that this would frustrate the whole purpose of substituting the present entry for the original entry 49
and make the amendment inconsequential and irrelevant.

- 22. The argument needs to be examined closely. To make the point clearer let us re-visit for a moment the
earlier paragraph reproduced in para 17 above which essentially makes the point that the original entry in the
constitution which was "tax on sales and purchases" would, in effect, be restored if the interpretation being
advanced on behalf of the Company was accepted. In other words, the argument was based on the concept of
redundancy.

23. But is this contention correct? A critically important aspect which has been missed in the above
interpretation needs to be examined. What the Court, with all due respect, failed to notice was that the
original Entry "taxes on sales and purchases" had one very important implication which seems to have
completely eluded it. "Taxes on sales and purchases”, as the Entry originally stood, has a wider connotation.
Sales and purchases may not be merely of goods but also of services. Thus, prior to the making of the 5th
Amendment to the Constitution in 1976, Entry 49, being open ended was wide enough to comprehend both
the sales of goods and also sales of services. The fact that sales tax on services was, or was not, imposed by -
the Legislature at that time is not relevant. The Entry was wide enough to cover both classes of sales.
However, after the Sth Amendment, the scope of the Entry was narrowed down to goods and only goods.
There is, therefore, no redundancy. With profound respect, the finding of the Court cannot be sustained on
the plane of principle.

24. We can develop the principle further. The new Entry, as introduced in 1976, can now be analyzed further.
It can be perceived that the Entry falls, broadly speaking, into two parts:

(i) The first part is the opening phrase "Taxes on the sales and purchases of goods". This phrase
controls the ensuing second part. '

(ii) The second part essentially answers the question as to which categories of goods are subject to the
levy of sales tax. The answer is (a) goods which are imported, (b) goods which are exported,
(¢) goods which are produced, (d) goods which are manufactured, and finally, (¢) goods which
are consumed. In other words, the entire range of goods is covered. There is no redundancy.

25. The point can be re-stated from a different perspective by clarifying that the words "imported, exported
manufactured, produced or consumed" qualify the word "goods". The goods are those which fall in the
categories set out in the above, which are all covered. Neither the rules of syntax nor of grammar justify any
other interpretation. The use of these words, does not, and cannot, alter the basic fact that the levy is, and

remains, on the sales and purchases of goods. This is the essence of what a sales tax is, as is obvious from the
~ lexical meaning of the term. It is not a tax on import of goods, per se - that is levied by Entry 43 i.e. customs
duty. Nor is it a tax on the manufacture or production of goods per se - that is excise duty, which is levied
under Entry 44. If the discussion is to centre around the doctrine of redundancy then this over-broad
interpretation of sales tax leads to Entry 43 and Entry 44 becoming redundant which surely is a consequence
which cannot be countenanced. Can it seriously be contended that those words were added to Entry 49 so as
to lead to the implied removal of the need for Entry 43 and 44. The question answers itself. The import of
goods always has been, and is still, subject to customs duty. This is the normal structure of the Constitution
of Pakistan and it is a normal structure of other constitutions also. Duties on import are called customs duty.
They have been levied over the centuries in different Countries around the world. They have always been
one of the principle modes of collection of revenue. Their importance cannot be underestimated.

The allied concept which requires consideration relates to duties on production or manufacture. These are
covered by Entry 44 which deals with duties of excise. Excise duties have traditionally been duties which
have been imposed on the act of manufacture or production. This has been true for a long period of time and
reference may be made, by way of illustration, to the Central Excises and Salt Act, 1944, as well as its
legislative predecessors. Thus the structure of the Constitution now becomes clear in relation to the all
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important fiscal entries. Entry 43 primarily relates to customs duty i.e. duties on importation, Entry 44 relates
to excise duty or duties on manufacture or production and Entry 49 relates to duties on sales. Each entry has
_ its own separate and clearly demarcated role and scope. The interpretation given to Entry 49 in terms of the
Judgment unfortunately renders entry 43 and entry 44 virtually redundant. Thus the argument relating to
redundancy which has been advanced in the judgment, in fact operates in the opposite direction. We are.
therefore regretfully unable to concur with the views expressed in the judgment.

26. The matter does not end here. There is yet another way of analyzing the status of the Entry which

reinforces the above interpretation. Entry 49, as it existed prior to the 18th Amendment (i.e. when the
judgment was delivered) reads as follows:-

"Taxes on the sales and purchases of goods imported, exported, produced, manufactured or
consumed.”

In effect, the Court has interpreted the Entry as if the words in square brackets were omitted i.e. as if the .
Entry read as "Taxes on goods imported, exported, produced, manufactured or consumed". If the Entry read
as set out above then the interpretation placed by the court thereon would be correct. The act of importation
would constitute an independent source of taxation, and the same would be the position in relation to each of
the other categories of goods. But that is not so, if the words in square brackets are restored. Indeed they are

~ vitally important words which encapsulate the central premise. This is indubitably a tax which is primarily
on the sale of goods, irrespective of the category into which the goods in question fall. Surely no known, or
accepted, principle of interpretation justifies the omission of the central part of an Entry. Therefore, with
profound respect to the Court, we find ourselves unable to accede to the interpretation placed by it on Entry
49.

27. A consequential error in para 29 follows clearly on the basis of the above. It has been observed therein
that if above argument of the appellant is accepted, a situation would arise where import into Pakistan may
not be taxed at all. "With respect, surely that is a complete non-sequitur. The existence of Entry 43, which
seems to have been lost sight of, enables all imports to be taxed by way of customs duty.

28. Finally, there is a reference in the judgment to the well known principle of the. presumption of
constitutionality of a statute. The principle is indeed well established. But an equally well established -
principle is that, if there is a conflict between the provisions of a statute and that of the Constitution, then it is
the statute which must yield to the superior mandate of the basic law, which confers on parliament the power
to enact laws. The offspring must necessarily be subservient to the parent and the lesser power must
surrender before the greater one. There is no greater power known to any civilized polity then that which

~ flows directly from the constitution.

In the above connection reference may be made to the following judgments:
(i) Abdul Aziz v. Province of West Pakistan (PLD 1958 SC 499 at 506)

"They (i.e. the High Court) went on to observe that "Courts should normally lean in favour of
constitutionality of statutes and if two interpretations of a constitutional provision are possible, one of
which would invalidate a statute while the other would support its validity, the second interpretation
should be preferred". That observation appears to us, speaking with due respect, to call for comment.
If what is meant is that constitutional provisions may be stretched by interpretation with the object of
saving the validity of statutes, which ex facie contravene the Constitution, it must be said at once that
this view cannot be accepted. The correct view is that a constitutional provision must be interpreted,
as befits an organic instrument, in the widest possible sense. It is not permissible to place narrow
constructions upon provisions contained.in a Constitution, if the result be that thereby the validity of
a statute is prejudiced. In all circumstances, the full scope and extent of the constitutional provision
must first be determined, and if the statute in question is capable of a construction which is
conformable to the true meaning of the relevant constitutional provision, then that construction
should be accepted. It is possible that the learned Judges meant to convey this impression by the
words which they have employed, and we have only found it necessary to comment upon these words
to ensure that they should not be interpreted as allowing Courts to adapt the Constitution for the
purpose of saving a statute when in fact the requirement is that all statutes and more generally, all
sub-constitutional laws should conform to the Constitution. [Emphasis supplied}"
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(ii) Inamur Rehman v. Federation of Pakistan (1992 SCMR 563 at 589)

"He has relied on the proposition that one of the cardinal principles of interpretation is that law
should be saved rather than destroyed and the Court must lean in favour of upholding the
Constitutionality of a legislation. (Mehreen Zaibun Nisa v. Land Commissioner, Multan PLD 1975
SC 397). There can be no cavil against this proposition as it is a well recognized rule of
Constitutional interpretation that there is a presumption in favour of the Constitutionality of a
legislative enactment but if there is on the face of a statute no classification at all and no visible
differentia, with reference to the object of the enactment as regards the person or persons subjected to
its provisions, then the presumption is displaced. We cannot be asked to presume that there must be
some undisclosed or unknown reasons for subjecting certain individuals to discriminatory treatment,

for, in that case we will be making a travesty of the fundamental right of equality before law
enshrined in the Constitution."

29. At the time of hearing of this case it was not our intention to delve into the constitutional issues referred
to above. However, when we came to writing this judgment we concluded that it was necessary to deal with
the judgment in Master Foam's case (supra) because of the importance attached to it by the appellant's
counsel. In the circumstances, we have arrived at the conclusion that this judgment may have to be
considered either per incuriam, or, at the very least, be confined to the facts of the case which were linked
with AJK.,

30. We next take up the issue relating to the security mechanism to be placed in position by the Government
so as to ensure that the facility is not misused by unscrupulous importers. In the judgment under appeal, we
have noticed that in paragraph 14 the learned High Court has set out a large number of exemption
notifications issued, from time to time, by the Government/Federal Board of Revenue granting exemptions .
as well as the conditions for ensuring that the facility is not misused. By way of illustration we may refer to
Entry 5 contained therein. It relates to manufacturing in bond. In this case the condition for exemption laid
down is that the imports are to be made against'a bond. Similarly, in entry No.6 of the said table a reference
has been made to the duty and tax remission for exporters under Rules 296 and 297 of the Customs Rules
- 2001, in terms whereof exporters are allowed the facility not to pay duty in advance but furnish post-dated
cheques. The same facility has been granted under Entry No.7 which relates to common Bonded
Warehouses. In this case too, goods can be imported under bond or post-dated cheques.

31. The point we make is that since the above relate to exemptions granted by the Government in its
discretion, from time to time, the case for granting the facility of not demanding advance payment in the
present case rests on a much stronger foundation. The Constitution itself grants a complete immunity for, and
in relation to, sales tax and income tax in FATA/PATA. Obviously persons carrying on business in these areas
cannot be subjected to discriminatory treatment. The High Court, after reviewing the facts and circumstances
of the case, was, in our opinion, completely justified in allowing the release of goods without prior payment
of tax/duty against deposit of post-dated cheques. 1t has also been found, as a matter of fact, that the facility
was not misused or abused by the importers of the raw materials. The High Court has recommended that the
Federal Government should lay down a uniform policy.

32. We are unable to understand what possible objection can be raised by the Federal Government in this
behalf. In fact, it is worth noting that no appeal has been filed against the judgment by the Federal
Government and it is only the Chief Commissioner of Inland Revenue who has preferred the present appeal.
" Prima facie, this appears to be a case of being more loyal than the King. We have no hesitation in deciding
that, in the above facts and circumstances, the Federal Government should lay down a uniform policy in
terms whereof the facility for importation against post-dated cheques is extended to all the manufacturers in
FATA/PATA. It does not require any argument to establish that the policies in relation to grant of exemptions
should be applied on a uniform and a non-discriminatory basis. While it is perfectly true that the power of
granting exemptions is discretionary, it is equally true that the said power cannot be exercised in a
discriminatory manner. Exemptions are to be granted and regulated in terms of consistent policies for sound
reasons. There is no justification for granting or refusing exemptions arbitrarily or on the ipse dixit of the
concerned officials. The power to grant an exemption or to decline to grant an exemption, must be exercised
in accordance with the general principles relating to good governance. In this connection, reference may be
made to the following well known judgment pertaining to the exercise of discretionary powers:-
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Abid Hassan v. PHC (2005 SCMR 25 at 35)

"14. In his Treatise 'Discretionary Powers' which is Legal Study of Official Discretion D.}. Galligan
has acknowledged that "the general principles that discretionary decisions should be made according
to rational reasons means; (a) that there be findings of primary facts based on good evidence, and (b)
that decisions about the facts be made for reasons which serve the purposes of the statute in an
intelligible and reasonable manner". According to the celebrated author, the actions which do not
meet these threshold requirements are arbitrary, and may be considered a misuse of powers.
(Emphasis provided)."

15. In Amanullah Khan and others v. The Federal Government of Pakistan through Secretary,
Ministry of Finance, Islamabad and others PLD 1990 SC 1092 Shafiur Rehman, J. who was sitting in
the Full Bench has very ably propounded the well-known doctrine of 'Structuring the discretion’ in
the report at page 1147 "Wherever wide-worded powers conferring discretion exist, there remains
always the need to structure the discretion and it has been pointed out in the Administrative Law Text
by Kenneth Clup Davis (page 94) that the structuring of discretion only means regularizing it,
organizing it, producing order in it so that decision will achieve the high quality of justice. The seven
instruments that are most useful in the structuring of discretionary power are open plans, open policy
statements, open rules, open findings, open reasons, open precedents and fair informal procedure -
(Emphasis provided). Somehow, in our context, the wide-worded conferment of discretionary powers
or reservation of discretion, without framing rules to regulate its exercise, has been taken to be an
enhancement of the power and it gives that impression in the first instance but where the authorities
fail to rationalize it and regulate it by Rules, or policy statements or precedents, the Courts have to
intervene more often than is necessary, apart from the exercise of such power appearing arbitrary and
capricious at times. "Government of N.W.F.P. v. Mejee Flour and General Mills (Pvt.} Ltd. 1997
- SCMR 1804.

16. The judicial consensus seems to be that the functionaries of any organization or establishment
cannot be allowed to exercise discretion at their whims, sweet-will or in an arbitrary manner; rather
they are bound to act fairly, evenly and justly. Aman Ullah Khan v. Federal Government of Pakistan
PLD 1990 SC 1092, Chairman R.T.A. v. Pakistan Mutual Insurance Company PLD 1991 SC 14,
Pacific Muitinational (Pvt.) Ltd. v. 1.G. of Police PLD 1992 Kar. 283, Presson Manufacturing Ltd. v.
Secretary, Ministry of Petroleum and Natural Resources 1995 MLD 15, Ramana v. I.A. Authority of
India AIR 1979 SC 1628, Dwarka Nath Prasad Atal v. Ram Rati Devi AIR 1980 SC 1992, Ram and
Shyam Company v. State of Haryana AIR 1985 SC 1147 and Nizamuddin v. Civil Aviation Authority
1999 SCMR 467."

33. At the conclusion of the hearing we dismissed Civil Appeals Nos.633 to 637 of 2007, 130 to 136 and 138
to 145 of 2009, 1229 of 2013, 983 to 999 and 1025 and 1026 of 2015, 1337 and 1353 to 1356 of 2016, 172 to
174 of 2017 and Civil Petitions Nos. 3697 and 3698 of 2016 (filed by the department); whereas, Civil
" Appeals Nos. 137 of 2009, 68 to 70 of 2011 and 158 to 160 of 2015 (filed by the private parties) were
allowed. As regards Civil Petitions Nos. 261-P to 265-P of 2011 (filed by the private parties), the same were
converted into appeals and allowed.

34. The above are the reasons of our short order of even date.

MWA/P-3/SC Order accordingly.
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Government of Pakistan
Revenue Division
t Federal Board of Revenue
Islamabad, the 23" July, 2018.
NOTIFICATION
{Income Tax)

S.R.0. 887(1)/2018.- In exercise of the powers conferred by sub-section (2) of
section 53 of the Income Tax Ordinance, 2001 (XLIX of 2001), the Federal Government

is pleased to direct that the following further amendments shall be made in the Second
Schedule to the said Ordinance, namely:—

In the aforesaid Schedule—,

(@)

in Part |, after clause (143), the following new clauses shall be
added, namely:-

“(144) Profits and gains derived by individuals from any
source in the districts of Chitral, Dir and Swat (which
includes Kalam), the former Tribal Area in Kohistan !
district, Malakand former Protected Areas the former
Tribal Area adjoining Mansehra district, the former
State of Amb, Zhob district, Loralai district (excluding
Duki Tehsii), Dalbandin Tehsil of Chagai district and
Marri and former Bugti Tribal territories of Sibi district,
former Tribal Areas adjoining the districts of
Peshawar, Kohat, Bannu, Lakki Marwat, Dera Ismail
Khan, Tank as well as former Tribal Areas i.e. Bajaur
Agency, Orakzai Agency, Mohmand Agency, Khyber
Agency, Kurram Agency, North Waziristan Agency
and South Waziristan Agency, provided that existing
business set ups register themselves with field offices
of FBR by 30™ September, 2018.
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(145) Profits and gains of existing businesses conducted by
association of persons and companies from any
source in the districts of Chitral, Dir and Swat (which
includes Kalam), the former Tribal Area in Kohistan
district, Malakand former Protected Areras the former
Tribal Area adjoining ‘Mansehra district, the former
State of Amb, Zhob district, Loralai district (excluding
Duki Tehsil), Dalbandin Tehsil of Chagai district and
Marri and former Bugti Tribal territories of Sibi district,
former Tribal Areas adjoining the districts of
Peshawar, Kohat, Bannu, Lakki Marwat, Dera Ismail
Khan, Tank as well as former Tribal Areas i.e. Bajaur
Agency, Orakzai Agency, Mohmand Agency, Khyber
Agency, Kurram Agency, North Waziristan Agency
and South Waziristan Agency, provided that existing
business set ups register themselves with field offices
of FBR by 30" September, 2018.

Provided further that the exemption under this
clause shall be restricted to the association of
persons and companies whose registered offices are

in the aforesaid Areas.

(o) in Part IV, after clause (105), the following new clause shall be
added, namely—

“(106) The provisions of sections in Division Il of Part V of
Chapter X and Chapter XIi of the Ordinance for
deduction or collection of tax shall not apply in the
districts of Chitral, Dir and Swat (which includes
Kalam), the former Tribal Area in Kohistan district,
Malakand former Protected Areas the former Tribal
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Area adjoining Mansehra district, the former State of
Amb, Zhob district, Loralai district (excluding Duki
Tehsil), Dalbandin Tehsil of Chagai district and Marri
and former Bugti Tribal territories of Sibi district,
former' Tribal Areas adjoining the districts of
Peshawar, Kohat, Bannu, Lakki Marwat, Dera Ismail
Khan, Tank as well as former Tribal Areas i.e. Bajaur
Agency, Orakzai Agency, Mohmand Agency, Khyber
Agency, Kurram Agency, North Waziristan Agency
and South Waziristan Agency, if the payer and the

recipient are residents of the aforesaid areas.

Provided the provision of section 149 shall not
apply in respect of persons working in the aforesaid

areas even if the payer resides outside the aforesaid
areas.”

[F.No. 1(79) Secy (ITP) / 2018]

(Dr. Muhammad Iqbal)
Additional Secretary
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"GOVERNMENT OF PAKISTAN

REVENUE DIVISION
(FEDERAL BOARD OF REVENUE)
sedih ok
Islamabad, the 23" July, 2018.
NOTIFICATION
(SALES TAX)

S.R.0. 888(1)/2018.- In exercise of the powers conferred by clause (a) of sub-section (2)
of section 13 of the Sales Tax Act, 1990, the Federal Government is pleased to exempt, from
whole of sales tax including extra tax chargeable under Chapter IVA of Sales Tax Special
Procedure Rules, 2007, on supply of electricity to domestic, commercial and industrial
consumers including retailers of districts of Chitral, Dir and Swat (which includes Kalam), the
Tribal Area in Kohistan district, Malakand Protected Area, the Tribal Area
adjoining Mansehra district, the former State of Amb, Zhob district, Loralai district (excluding
Duki Tehsil), Dalbandin Tehsil of Chagai District and Marri and Bugti tribal territories of Sibi

district, Tribal areas adjoining the districts of Peshawar, Kohat, Bannu, Lakki Marwat, Dera

Ismail Khan, Tank as well as Bajaur Agency, Orakzai Agency, Mohmand Agency, Khyber
Agency, Kurrum Agency North W aziristan Agency and South Waziristan Agency:

Provided that exemption from sales tax including extra tax chargeable under '

Chapter IVA of Sales Tax Special Procedure Rules, 2007 on supply of electricity shall be
available to those industrial consumers who have set up of industries prior to 31% May,
2018 and industrial production has been started on or before the said date:

Provided further that no refund and adjustment of sales tax charged on supply of
clectricity from the date of assent given by the President, Islamic Republic of Pakistan, to
the Constitution (Twenty fifth Amendment) Act, 2018 (XXXVIL of 2018) shall be
admissible to consumers exempted under this Notification.

02.  This Notification shall take effect from the date of assent given by the President, Islamic |

Republic of Pakistan, to the Constitution (Twenty-fifth Amendment) Act, 2018 (XXXVII of

- 2018).

[C. No. 5/94-STB/2018]

2
(Dr. Muhanimad Igbal)
Additiorfal Secretary
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GOVERNMENT OF PAKISTAN gty ;
REVENUE DIVISION ' ‘
(FEDERAL BOARD OF REVENUE)
de e de ok

Islamabad, the 23" July, 2018.

NOTIFICATION
(SALES TAX)

S.R.0. 889(1)/2018.—~ In exercise of the powers conferred by clause (a) of sub-section (2)
of section 13 of the Sales Tax Act, 1990, the Federal Government is pleased to exempt whole of
sales tax chargeable under sub-section (1) of section 3 read with sub-section (9) of section 3 of -
the Sales Tax Act, 1990 on supply of goods by retailers and sales tax payable under sub-section
(9A) of section 3 of the Sales Tax Act, 1990 by retailers located in districts of Chitral, Dir and
Swat (which includes Kalam), the Tribal Area in Kohistan district, Malakand Protected Area, the
Tribal Area adjoining Mansehra district, the formet State of Amb, Zhob district, Loralai district
(excluding Duki Tehsil), Dalbandin Tehsil of Chagai District and Marri and Bugti tribal
territories of Sibi district, Tribal areas adjoining the districts of Peshawar, Kohat, Bannu, Lakki
Marwat, Dera Ismail Khan, Tank as well as Bajaur Agency, Orakzai Agency, Mohmand Agency,
Khyber Agency, Kurram Agency North Waziristan Agency and South Waziristan Agency:

Provided that no refund and adjustment of sales tax charged on supply of
electricity from the date of assent given by the President, Islamic Republic of Pakistan, to
the Constitution (Twenty fifth Amendment) Act, 2018 (XXXVII of 2018) shall be
admissible in respect of sales tax charged under sub-section (9) of section 3 of the Sales
Tax Act, 1990 to retailers exempted under this Notification.

' 02.  This Notification shall take effect ‘from the date of assent given by the President, Islamic
Republic of Pakistan, to the Constitution (Twenty-fifth Amendment) Act, 2018 (XXXVII of -
2018).

[C. No. 5/94-STB/2018]

(Dr. Muhammad Tqbal)
Additional Secretary




GOVERNMENT OF PAKISTAN

REVENUE DIVISION
(FEDERAL BOARD OF REVENUE)
e hrde v
Islamabad, the 23" July, 2018,
NOTIFICATION
(SALES TAX)

S.R.0. 890(1)/2018.— In exercise of the powers conferred by clause (a) of sub-section (2)
of section 13 of the Sales Tax Act, 1990, the Federal Government is pleased to exempt whole of
sales tax on goods produced and supplied by industrial units located in districts of Chitral, Dir
and Swat (which includes Kalam), the Tribal Atea in Kohistan district, Malakand Protected

Area, the Tribal Area adjoining Mansehra district, the former State of Amb, Zhob district,

Loralai district (excluding Duki Tehsil), Dalbandin Tehsil of Chagai District.and Marri and Bugti
tribal territories of Sibi district, Tribal areas adjoining the districts of Peshawar, Kohat, Bannu,
Lakki Marwat, Dera Ismail Khan, Tank as well as Bajaur Agency, Orakzai Agency, Mohmand

o Agency, Khyber Agency, Kurrum Agency North Waziristan Agency and South Waziristan

Agency:

Provided that exemption under this notification shall be available only to those
industrial units which have been set up on or before 31% May, 2018 and industrial .
production and supplies have been commenced on or before the said date:

Provided further that no refund and adjustment of sales tax shall be admissible in
respect of sales tax charged on supplies.

- 02.  This Notification shall take effect from the date of assent given by the President, Islamic

Republic of Pakistan, to the Constitution (Twenty-fifth Amendment) Act, 2018 (XXXVII of .
2018).

IC. No. 5/94-STB/2018]

(Dr. Ma?n—tzh d Iqbal)

Additional Becretary




GOVERNMENT OF PAKISTAN
REVENUE DIVISION
(FEDERAL BOARD OF REVENUE)
whkh Rk
Islamabad, the 5 October, 2018.
NOTIFICATION
(SALES TAX)

S.R.O. 1212(X)/2018 - WHEREAS prior to commencemient of the Constitution (Twenty-
fifth Amendment) Act, 2018 (XXXVII of 2018), the Sales Tax Act, 1990, was not in force.in the
Tribal Areas as defined in Article 246 of the Constitution of the Islamic Republic of Pakistan,
hereinafter called as the Constitution, and the levy of sales tax was not attracted to the supply

transactions made in the said Tribal Areas;

AND WHEREAS Article 247 of the Constitution stood omitted on commencement of the
Constitution {Twenty-fifth Amendment) Act, 2018 (XXXVII of 2018) with effect from the 31
day of May, 2018 and the Federally Administered Tribal Areas (FATA) and Provincially
Administered Tribal Areas (PATA) stood merged in the Provinces of Khyber Pakhtunkhwa and
Balochistan under paragraph (d) of Article 246 of the Constitution;

AND WHEREAS on commencement of the Constitution (TWenty-ﬁﬂh Amendment) Act,

2018 (XXXVII of 2018), the Sales Tax Act, 1990 is in force in the said Provinces including the

erstwhile Tribal Areas forming part thereof;

AND WHEREAS a phased approach was needed for the full application of fiscal laws to
the said erstwhile Tribal Areas, a decision was made to exempt all those supplies and (ransactions

from levy of federal taxes which were not applicable to the said areas by virtue of said Article 247

and accordingly three sales tax Notifications No. S.R.O. 888(1)/2018, No. S.R.O. 889(1)/2018 and

No. S.R.0. 890(1)/2018, all dated the 23rd July, 2018, were issued by the Federal Governmerit

granting exemption from sales tax to the supplies specified therein;

AND WHEREAS concerns were raised by the trading community of the said erstwhile

Tribal Areas to the effect that the three aforesaid Notifications did not restore the position as




- existed prior to the commencement of the Constitution (Twenty-fifth Amendment) Act, 2018
(XXXVII 0f 2018);

NOW, THEREFORE, in order to address the concerns so raised and to restore the position |
in relation to levy of sales tax to the said erstwhile Tribal Areas, the Federal Government, in
exercise of the powers conferred by clause (a) of sub-section (2) of section 13 of the Sales Tax

Act, 1990, is pleased to—

(a) ab-initio reseind its Notifications No. S.R.O. 888(1)/2018, No. S.R.O. 889(I)/2018
and No. S.R.0. 890(1)/2018, all dated the 23rd July, 2018; and

- (b)  exempt from whole of sales tax, by whatever name called, as levied under the Sales
Tax Act, 1990, or notifications issued thereunder, on supplies made till the 30t
June 2023, to which the provisions of the said Act of 1990 or the notifications
issued thereunder, would have not been applied had Article 247 of the Constitution
not been omitted under the Constitution (Twenty-fifth Amendment) Act, 2018
(XXXVII of 2018). '

2. This Notification shall take effect on and from the date the Constitution (Twenty-fifth
Amendment) Act, 2018 (XXXVII of 2018) received assent of the President of the Islamic Republic
of Pakistan.

[C. No. 5/94-STB/2018]

(Dr. Muhimmad Igbal)
Additibnal Secretary




Government of Pakistan
Revenue Division
Federal Board of Revenue

ek &k

Islamabad, the 5" October, 2018,

NOTIFICATION
{Income Tax)

S.R.0.1213(1)/2018.- WHEREAS prior to the Constitution (Twentyfifth
Amendment) Act, 2018 (XXXVII of 2018), the Income Tax Ordinance, 2001 (XLIX of
2001) was not in force in the Tribal Areas as defined in Article 246 of the Constitution of
the Islamic Republic of Pakistan, hereinafter called as the Constitution, and the levy of

income tax was not attracted to the said Tribal Areas;

AND WHEREAS Article 247 of the Constitution stood omitted on commencement
of the Constitution (Twenty-fifth Amendment) Act, 2018 (XXXVII_of 2018) with effect
from 31 day of May, 2018 and the Federally Administered Tribal Areas (FATA) and
Provincially Administered Tribal Areas (PATA) stood merged in the Provinces of Khyber
Pakhtunkhwa and Balochistan under paragraph (d)'of Article 246 of the Constitution,;

AND WHEREAS on commencement of the Constitution (Twenty-fifth
Amendment} Act, 2018 (XXXVH of 2018), the Income Tax Ordinance, 2001 (XLiX of

2001) is in force in the said Provinces ihcluding the erstwhile Tribal Areas forming part -

thereof:

AND WHEREAS a phased approach was needed for the full application of fiscal
laws to the said erstwhile Tribal Areas, a decision was made to exempt all persons from

levy of income tax which was not applicable to the said areas by virtue of said Article

247 and accordingly Notification No. S.R.0 887(1)/2018, dated the 23" Jufy, 2018, was
issued by the Federal Government granting exemption from income tax as aforesaid;




AND WHEREAS concerns were raised by the trading community of the said
erstwhile Tribal Areas to the effect that the aforesaid Notification did not restore the
position as existed prior to the commencement of the Constitution (Twenty-fifth
Amendment) Act, 2018 (XXXVII of 2018); '

NOW THEREFORE in order to address the concerns so raised and to restore the
position in relation to fevy of income tax to the said erstwhile Tribal Areas, and in
exercise of the powers conferred by sub-section (2) of section 53 of the Income Tax
Ordinance, 2001 (XLIX of 2001), the Federal Government is pleased to direct that-the
following further amendments shall be made in the Second Schedule to the said

QOrdinance, namely: —
in the aforesaid Schedule—
(@8 InPartl—
(i) clauses (144) and (1495) shall be omitted; and

(iy  after clause (145), omitted as aforesaid, the following new clause

shall be added, namely:—

“(146) Any income which was not chargeable to tax prior to the
commencement of the Constitution (Twenty-fifth Amendment) Act,
2018 (XXXVII of 2018) of any individual domiciled or company and
association of persons resident in the Tribal Areas forming part of
the Provinces of Khyber Pakhtunkhwa and Balochistan under
paragraph (d) of Article 246 of the Constitution with effect from the
1* day of June, 2018 to the 30™ day of June, 2023 (both days

inclusive); and

102




(b} In Part IV,—
(i) clause (108) shail be omitted;
(i) after clause (109), the following new clause shall be added, namely;—

“(110) The provisions of sections in Division Il of Part V of Chapter X
and Chapter XII of the Ordinance for deduction or - collection of
withholding tax which were not applicable prior to commencement. of
the Constitution (Twenty-fifth Amendment) Act, 2018 (XXXVI of 2018)
shall not apply to. individual domiciled or company and association of
person resident in the Tribal Areas forming part of the Provinces of
Khyber Pakhtunkhwa and Balochistan under paragraph (d) of Aricle
246 of the Constitution with effect from the 1% day of June, 2018 to the
30th day of June, 2023 (both days inclusive).

[F.No.1 (79)880\?(|TP)!201-8]
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
PESHAWAR | |
(Judicial Department) [" LR Ty
 WPNoS3SBPof2018, et anim
Date of hearing: 13.11.2019. )(( V,

Mr.Abdur Rahim Jadoon, advocate for the /
petitioner.

M/s Rahmanullah, Ishtiaq Ahmad (Junior)
~and Abbas Mukhtiar, advocates for the
respondents.

Mr.Muhammad Habib Qureshi, Additional
Attorney General for the Federation.

JUDGMENT

LAL JAN KHATTAK, J.- Through this

judgment, we shali also decide the
connected writ petitions bearing Nos.
4802-P, 4803-P, 5314-P, 5355-P, 5453-P,
5503-P, 5504-P, 5626-P, 5636-P, 5641-P,
5642-P, 5929-P, 6091-P of 2018, 351-P,
352-P, 594-P, 1315-P, 2239-P, 2628-P.

5518-P and 5766-P of 2019 as common -
qﬁestions of law and facts are involved in all

the writ petitions.

2. Petitioner's prayer in writ petition
No.5356-P of 2018 is as under:-

“It is therefore very humbly prayed
that on acceptance of this writ
petition, this Honourable Court may




very magnanimously hold, declare

and order:

That the petitioner is not
amenable to pay Income Tax
and Sales Tax by way of
advance tax/minimum tax or
otherwise upon the
consignments meant for its
industrial unit situated in the
defunct PATA in light of
dispensation provided/

_promised at the time of 25"

amendment and any demand
raised by the respondents
irespective of the recent
Notification No.S.R.0. 1213(1)/
2018 dated 05.10.2018 for the
Income Tax and Notification.
No.S.R.0. 1212(1)/2018 dated
05.10.2018 for the Sales Tax
and any adverse action taken
by the respondents in this
respect is illegal, unlawful,
without [awful authority and
thus of no legal effect.

That respondents are bound to

. clear the consignmerit(s) of the

petitioner without charging any
Income Tax and Sales Tax on
import of raw material or ghee
material and its business in
PATA.

The refusal on part of the

respondents  in  granting
exemption from income tax




and sales at import stage or
~ otherwise for  consignment
exclusively meant for
exempted areas through due
to impugned Notification
No.S.R.0O. 1213(1)/2018 dated

05.10.2018 for the Income Tax

and Notification No.S.R.O.
1212 (1)/2018 dated
05.10.2018 for the Sales Tax
are illegal, unlawful, without
lawful authority and thus of no
legal effect”.

3. Facts of the case need no reiteration
as the issue raised in the petition in hand
and the. connected petitions has already
been laid to rest by this court through a
‘judgment dated 03.04.2019 delivered in: writ
petition No.1881-P of 2019. Operative part
of the jddgment ibid is reproduced as herein

below:-

“The upshot of the above discussion
‘is that the petitioners are not liable to
pay any tax which was applicable
prior to the Constitution (Twenty-fifth
Amendment) Act, 2018.
Consequently, collection of advance
tax on the amount of electric_ity billg
of Industrial Units of the petitioners,
being in violaion of SROs No.1213
and 1212 dated 05.10.2018, is




C
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hereby declared illegal. The
petitioners are not required to obtain
any Exemption Certificate as
contemplated under section 159 of
the Income Tax Ordinance.”
4, it is worth to mention that the
petitionér’s case is quite identical and at par
with writ petition No.1881-P of 2019. When
there is commonality in both the petitions,
then on no count this court can take a view

different than what has already been taken

in judgment referred above.

5. For what has been discussed above,
this and the connected petitions are allowed
in light of the judgment delivered on
03.04.2019 in writ petiton No.1881-P of

%

2019.

gl
JUDGE
®
JUDGE
Announced. |
13.11.2019.
Sadig Shah P§ (DB) Hor'ble Mr.Justioa Lal Jan Khattak & Hon'ble Mr..lu!tiua'
Abdul Shakoor,




2019 P T D 1652
" [Peshawar High Court]
Before Rooh-ul-Amin Khan and Muhammad Nasir Mehfooz, JJ
Messrs ABID FOUNDRY through authorized representative and another
Versus

PAKISTAN through Federal Secretary, Finance and Revenue Division, Iélamabad and 5 others
Writ Petition No. 1881-P of 2019, decided on 3rd April, 2019.

(a) Income Tax Ordinance (XLIX of 2001)---

----Ss. 53, 159 & Sccond Sched.---Constitution of Pakistan, Art. 246---S.R.0. No. 1213(I)/2018 dated
05.10.2018---SRO No. 887(1)/2018, 23.07.2018---Merger of Federally Administered Tribal Areas ( FATA )
into Province of Khyber Pakhtunkhwa (KPK)---Tax exemption provided to residents of said area by Federal -
Government for a period of five years---Exemption from payment of tax and exemption from applicability
of tax ---Distinction---Deduction of withholding taxes and advance tax on utility bills for residents of
former FATA---Requirement of Tax Exemption Certificate ---Scope---Petitioners, which were industrial
units operating in erstwhile FATA impugned demands for payment of sales tax and income tax as well as
deduction of withholding and advance tax on electricity bills and other utilities---Question before High
Court was related to interpretation exemption from payment of tax and exemption from certain provisions of
tax , provided to individuals, association of persons and companies, located in erstwhile FATA as defined by
Art. 246 of the Constitution and such exemptions, inter alia, were provided by S.R.O. No. 1213(I)/2018
dated 05.10.2018 and S.R.O. No. 887(1)/2018, 23.07.2018---Held, that after amendment in the Constitution
immunity from taxes allowed to inhabitants of erstwhile FATA no longer existed, however Federal
Government decided to continue concession to resident of said area in shape of exemption from all taxes for
period of five years which were granted by issuing SROs---Such exemptions was not simple exemptions
regulated under S. 53(1) of Income Tax Ordinance, 2001, rather Federal Government intended to keep the
situation as it existed prior to the Constitutional amendment---Section 53(2) of Income Tax Ordinance, 2001
not only empowered Federal Board of Revenue to exempt any class or classes of persons from payment of
tax, but also empowered Federal Government to exempt any person from the operation of any provision of
Income Tax Ordinance, 2001---Petitioners, in the present case, had not been exempted from tax payable
under but rather been exempted from applicability of such provisions--- Exemption from payment of tax
was a concession while exemption from applicability of provision of Income Tax Ordinance, 2001 was
absolute immunity---Taxpayer, in case of exemption, required an Exemption Certificate under S.159 Income
Tax Ordinance, 2001 while in case of immunity from provision of Income Tax Ordinance, 2001, it shall be
deemed that Income Tax Ordinance, 2001 was not applicable to taxpayer---Deduction or collection of
withholding tax, which were not applicable prior to Constitutional amendment would therefore not apply to
residents of former FATA under the said SROs---High Court held that petitioners were not liable to pay any
tax which was not applicable prior to Constitutional amendment and collection of advance tax on the
amount of electricity bills of industrial units of petitioners was declared illegal---High Court further held
that petitioners were not required to obtain any Exemption Certificate as contemplated under S. 159 of the
Income Tax Ordinance, 2001---Constitutional petitions were disposed of accordingly.

(b) Interpretation of statutes---

—---Principles---Statutes and enactments were intentions of Legislature, which enacted them after having
regard to various facts and circumstances prevailing at the time of such Legislation.---Interpretation of
statutes by Courts shall be done in such a way that intention of Legislature shall prevail and no injustice was
accrued to a party and such interpretation which made an enactment a consistent whole should be the aim of -
a Court.

Shumail Ahmad Butt for Petitioners
Rehman Ullah and Ishtiaq Ahmad for Respondents.
' Date of hearing: 3rd April, 2019.




JUDGMENT

ROOH-UL-AMIN KHAN, J:- Through this common judgment, we propose to decide this and the
following connected writ petitions, as identical question of law and fact is involved therein. Particulars of
the connected writ petitions are given below:-

1. Writ Petition No.1997-P/2019

Messrs Universal Steel Mill v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

2. Writ Petition No. 1998-P/2019

Messrs Umer Stell v. Pakistan through Federal Secretary Finance and Revenue Division, Islamabad and
others.

3. Writ Petition No. [999-P/2019

Messrs Steel Foundry v. Pakistan through Federal Secretary Finance and Revenue Dmsnon Islamabad
and others.

4. Writ Petition No.2000-P/2019
Messrs Muslim Steel Mills v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

5. Writ Petition No.2001-P/2019
Messrs Liliah Steel Mills v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

6. Writ Petition No.2002-P/2019 .
Messrs Malik Steel Foundry v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

7. Writ Petition No.2003-P/2019 .
Messrs Mustafa Steel v. Pakistan through Federal Secretary Finance and Revenue Division, Islamabad
and others.

8. Writ Petition No.2004-P/2019.
Messrs A. K. Tariq Foundry v. Pakistan through Federal Secretary Finance and Revenue Dmsxon
Islamabad and others.

9. Writ Petition No.2005-P/2019
Messrs Al Raziq Steel Mills v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others. :

10. Writ Petition No.2006-P/2019
Messrs Dua Stell Furance v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

11. Writ Petition No.2007-P/2019 ‘
Messrs Royal Foundry v. Pakistan through Federal Secretary Finance and Revenue Division, Islamabad
and others.

12. Writ Petition No.2008-P/2019
Messrs Khyber Foundry v. Pakistan through Federal Secretary Fmance and Revenue Division, Islamabad
and others.

13. Writ Petition No.2009-P/2019 : -
Messrs MK Steel Mitls v. Pakistan through Federal Secretary Finance and Revenue Division, Islamabad
and others.

14. Writ Petition No.2010-P/2019
Messrs Shahid Igbal Steel v. Pakistan tlirough Federal Secretary Finance and Revenue DlVlSlOI‘l
Islamabad and others.




15. Writ-Petition No.2011-P/2019

Messrs Makka Steel Furnace v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

16. Writ Petition No. 2012- P/2019

Messrs MR Steel Mill v. Pakistan through Federal Secretary Finance and Revenue D1v151on Islamabad
and others,

17. Writ Petition No.2014-P/2019
Messrs Al Falah Steel Mill v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

18. Writ Petition No.2015-P/2019 :
Messrs Mohmand Moulding Workers v. Pakistan through Federal Secretary Finance and Revenue
Division, Isiamabad and others.

19. Writ Petition No.2016-P/2019
Messrs Naseeb Steel Furnace v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others. . : '

20. Writ Petition No.2017-P/2019
Messrs MZ Foundry v. Pakistan through Federal Secretary Finance and Revenue Division, Islamabad and
others.

21. Writ Petition No.2018-P/2019
Messrs Al Haj Foundry v. Pakistan through Federal Secretary Finance and Revenue Division, Islamabad
and others.

22. Writ Petition No.2019-P/2019 ‘
Messrs New Mohmand Steel Mills v. Paklstan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

23, Writ Petition No.2020-P/2019 :
Messrs Gul Badshah Steel Furnace v. Pakistan through Federal Secretary Finance and Revenue Division,
Islamabad and others.

24. Writ Petition No.2021-P/2019
Messrs Daud Steel Fabrication Factory v. Pakistan through Federal Secretary Finance and Revenue
Division, Islamabad and others.

2. Petitioners, who are proprietorship concerns, having manufacturing Units of Steel Products in the
erstwhile Federally Administrated Tribal Area ("FATA") now District Khyber seek issuance of the
following writ:-

"To declare that the petitioners are not amendable to pay the impugned taxes, levies and charges along
with electricity bills including Income Tax, Sales Tax, Further Tax (FT), Extra Tax (ET) etc for their
Industrial Units, situated in the defunct FATA, on the strength/basis of dispensation
provided/promised at the time of 25th amendment, therefore, any demand raised by the respondents
irrespective of the recent Notification S.R.O. No.1213(1)/2018 dated 05.10.2018 for the Income Tax
and SRO. No. 1212(1)/2018 dated 05.10.2018, for the Sales Tax and any adverse action taken in this
respect, be declared as illegal unlawful, without fawful authority and of no legal effect; and

That the respondents be directed to send electrieity bills of the petitioners' Industries without charging
the impugned levies, Income Tax, Sales Tax, F-Tax and E-Tax.

Any other relief, if not specifically asked for by the petitioners”.

3. In their respective writ petitions, the petitioners have averred that Tribal Areas Electric Supply
Company (TESCO) "respondent No.4", under supervision and control of the Federal Ministry of Energy and -
Peshawar Electric Supply Company (PESCO) provides and distributes electricity in seven Agencies i.e. the




erstwhile FATA, whereas petitioners being its consumers are regularly paying electricity bills of their
Industrial Units. For the month of January, 2019, respondent No.4/TESCO, sent electricity bills of Industrial
Units of the petitioners wherein unprecedented heavy and exorbitant amount under the heads of Income Tax,
Sale Tax, FC Surcharge, E-Tax (Extra Tax) and F-Tax (further Tax), have been charged without any legal
justification. Petitioners emphasize that on 29th May, 2018, a Regulation to provide for an Interim System
of Administration of Justice, Maintenance of Peace and good Governance in the Federally Administered
Tribal Areas, "FATA Interim Governance Regulation, 2018", was promulgated, under section 3 whereof,
Frontier Crimes Regulation (FCR), 1901 (Amended in 2011), was repealed. On 31lst May, 2019, the
President assented the Act, namely, "Constitution (Twenty-fifth Amendment) Act, 2018" promulgated on
5th June, 2018, consequent whereupon, Article 247 of the Constitution was omitted and relevant changes in
Article 246 of the Constitution were made. Eventually, FATA/PATA was merged with the Province of
Khyber Pakhtunkhwa. Nevertheless, the Members of Majlis-e-Shura and Provincial Assembly had desired
that special incentives and exemptions should be given by the Federal and Provincial Governments to the
newly created Districts of defunct FATA for a period of 5 to 10 years. Resultantly, Economic Coordination
Committee (ECC), approved tax exemptions and incentives for the people of erstwhile FATA and PATA for
a period of five years so as to also facilitate the general consumers and domestic consumers of electricity.
_ The immunity also includes the use of Non-Custom Paid (NCP) vehicles for a period of five years ending on
30.06.2023. Here apropos is the SRO No.887(1)/2018 dated 23.07.2018, whereby after clause 143 in Part-1,
new clauses 144 and 145 were inserted in the Income Tax Ordinance, 2001, whereby profits and gains
derived by individuals, association of persons and companies, inter alia, of the defunct FATA, were
exempted from payment of income tax w.e.f. 01.06.2018 to 30.06.2023. Similarly, clause 106 was omitted
and new clause 110 was inserted in the Ordinance (ibid), whereby deduction or collection of withholding
tax was made not applicable to individuals, association of persons and companies of newly created Khyber
District. Petitioners allege that, Income Tax on Steel Melting Units, is charged under section 235-B of the
Income Tax Ordinance, 2001, whereas F-Tax and E-Tax are charged under sections 3(1 A} and 3(5) read with
SRO.509(1)/2013 dated 12.06.2013 of the Sales Tax Act, 1990, respectively. Similarly, Sales Tax is either
charged under section 3(1) of the Sales Tax Act, 1990 or under Chapter-XI of the Sales Tax Special
Procedures Rules, 2007, issued under the relevant provisions of Sales Tax Act, 1990. The petitioners being
manufacturing Units, carrying on business in the vicinities of the erstwhile FATA, in view of the SRO (ibid), .
are not amenable to levy of any Income Tax or Sales Tax, hence, these writ petitions.

4. The moment, this and the connected cases were taken up for preliminary hearing yesterday i.e.
02.04.2019, learned counsel for the respondents along with representative of the Income Tax and Sales Tax,
came to the rostrum and while accepting notice requested for time to file their respective replies to the writ
petitions. Their request was acceded to with the direction to file their comments and also to provide copy
thereof in advance to the learned counsel for petitioners, whereas, the cases were posted for today.

5. Arguments of learned counsel for the parties heard and record perused with their able assistance.

6. The epitome of the controversy, involved in the instant cases, revolves around interpretation of
"exemption from payment of tax and exemption from certain provisions of tax", now provided to
Individuals, Association of persons and Companies, located in the Tribal Areas of Pakistan, (the defunct
FATA), as defined by Article 246 of the Constitution. Before discussing merits of the case, it is necessary to
mention that before the constitutional (25th Amendment Act, 2018), Income Tax and Sales Tax laws, were
not applicable to the erstwhile FATA. However, on omission of Article 247 and changes in Article 246 of the
Constitution through the aforesaid amendment, all the laws, including tax laws enforced in the country,
particularly, in the Provinces of the Khyber Pakhtunkhwa and Balochistan, ipso facto, became applicable to
the defunct FATA. Since, the Federal Government realized that inhabitants of the defunct FATA needed
breathing space for entering into the tax regime, therefore, the already existing constitutional tax immunity
was maintained and inhabitants of the defunct FATA were exempted from certain provisions of the Income
Tax Ordinances w.e.f. 1st June 2018 to 30th June, 2023, vide two different Notifications of even date i.e.

05.10.2018. The SRO No. 1213(1)/2018, whereby clauses 144, 145 and 110, have been inserted in the
Income Tax Ordinance, 2001, is taken for consideration and for the sake of convenience and ready
reference, is reproduced below:-

Government of Pakistan Revenue Division

Hapri AW,
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Federal Board of Revenue
EETE T ]

Islamabad the 5th October, 2018

NOTIFICATION
(Income Tax)

S.R.0. 1213(1)/2018.---WHEREAS prior to the Constitution (Twenty-fifth Amendment) Act, 2018
{XXXVII of 2018}, the Income Tax Ordinance , 2001 (XL1X of 2001) was not in force in the Tribal
Areas as defined in Article 246 of the Constitution of the Islamic Republic of Pakistan, hereinafter
called as the Constitution , and the levy of income tax was not attracted to the said Tribal Areas;

AND WHEREAS Article 247 of the Constitution stood omitted on commencement of the Constitution
(Twenty-fifth Amendment) Act, 2018 (XXXVII of 2018) with effect from 31st day of May, 2018 and
the Federally Administered Tribal Areas (FATA) and Provincially Administered Tribal Areas (PATA)
stood merged in the Provinces of Khyber Pakhtunkhwa and Balochistan under paragraph (d) of
Article 246 of the Constitution;

AND WHEREAS on commencement of the Constitution (Twenty -fifth Amendment) Act, 2018 (XXXVII
of 2018), the Income Tax Ordinance, 2001 (XLIX of 2001) is in force in the said Provinces including
the erstwhile Tribal Areas forming part thereof ;

AND WHEREAS a phased approach was needed for the full application of fiscal laws to the said
erstwhile Tribal Areas, a decision was made to exempt all persons from levy of income tax which .
was not applicable to the said areas by virtue of said Article 247 and accordingly Notification No.
S.R.O. 887(1)/2018, dated the 23rd July, 2018, was issued by the Federal Government granting
exemption from income tax as aforesaid;

AND WHEREAS concerns were raised by the trading community of the said erstwhile Tribal Areas to
the effect that the aforesaid Notification did not restore the position as existed prior to the
commencement of the Constitution (Twenty-fifth Amendment) Act, 2018 (XXX VII of 2018);

NOW THEREFORE in order to address the concerns so raised and to restore the position in relation to
levy of income tax to the said erstwhile Tribal Areas, and in exercise of the powers conferred by
subsection (2) of section 53 of the Income Tax Ordinance, 2001 (XLIX of 2001), the Federal
Government is pleased to direct that the following further amendments shall be made in the Second
Schedule to the said Ordinance, namely:--

In the aforesaid Schedule-

(a) In Part 1,---

(i) clauses (144) and (145) shall be omitted ; and

(ii) after clause (145), omitted as aforesaid, the following new clause shall be added, namely:--

"(146) Any income which was not chargeable to tax prior to the commencement of the Constitution
(Twenty-fifth Amendment) Act, 2018 (XXXVII of 2018) of any individual domiciled or company
and association of persons resident in the Tribal Areas forming part of the Provinces of Khyber
Pakhtunkhwa and Balochistan under paragraph (d) of Article 246 of the Constitution with effect
from the Ist day of June, 2018 to the 30th day of June, 2023 (both days inclusive); and

(t) In Part-I'V-
(i) clause (106) shall be omitted;
(i) after clause (109), the following new claise shall be added, namely;

"(110) The provisions of sections in Division 11I of Part-V of Chapter-X and Chapter-XII of the
Ordinance for deduction or collection of withholding tax which were not applicable prior to
commencement of the Constitution (Twenty-fifth Amendment) Act, 2018 (XXXVII of 2018) shall
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not apply to individual domiciled or company and association of person resident in the Tribal Areas
forming part of the Provinces of Khyber Pakhtunkhwa and Balochistan under paragraph (d) of
Article-246 of the Constitution with effect from the 151 day of June, 2018 to the 30th day of June,
2023 (both days inclusive). (emphasis supplied).

7. Concerns were raised by the Trading Community of the erstwhile Tribal Areas regarding the abrupt
and sudden applicability of taxes in the defunct FATA, where its concept was alien to the inhabitants. The
Federal Government, while realizing the restiveness amongst the bewildered residents of defunct FATA due
to abrupt applicability of tax laws, decided to provide a time limit so as to shift them from centaury old
system into the constitutional tax regime prevalent in the settled area and so issued SRO No.887 dated
23.07.2018, whereby the following four amendments were made in the tax regime:-

i. Business in defunct FATA shall be registered with the field Officer by 30.09.2018.
ii. The person owing business must be a bona fide resident of defunct FATA.
iii. The earning of the person must be from the locality of defunct FATA; and
iv. The registered of the business concern be situated in those areas.
Those qualifying the above criteria were put to exemption through the above mentioned SRO.

8. As is manifest from the record, the Trading and Business community had raised strong concerns to the
~effect that above-mentioned SRO is mere an eyewash and is against the spirit of Resolution of the
Provincial Assembly as well as assurance of the Federal Government that position regarding taxes in the
defunct FATA shall be the same as was prevalent before 25th Constitutional Amendment Act, 2018. Thus, in
order to address the concerns so raised and to restore the position in relation to levy of income tax to the
said area, the earlier SROs were rescinded.

9. There is no cavil to the legal provisions that before 25th Amendment Act, 2018 and merger of FATA
into settled area, the residents and inhabitants of Tribal Areas were enjoying immunity from every kind of
tax, either on Person, Occupier, Company and Properties etc, however, this immunity was done away with
by the Constitutional 25th Amendment Act, 2018, whereby Tribal Areas were merged into settled area and
all the Federal laws, including tax laws, automatically got extended to the Tribal Areas and as such, the
residents and persons carrying on business in the Tribal Areas remained no more immune from the payment
of taxes. It is also an undeniable fact that through the above quoted SRO No. 1213, the Federal Government
has decided to continue concession to the residents of Tribal Areas by providing breathing space to them to
enter into the regime of tax gradually and so they were granted all those benefits, in the shape of exemption
from all taxes, which were available to them prior to the 25th Amendment Act, 2018. The legislative intent
in this respect is clear than crystal, which denotes in the following phrase of SRO 1213.

"And whereas a phased approach was needed for the full application of fiscal laws to the said erstwhile
Tribal Areas, a decision was made to exempt all persons from levy of income tax which was not
applicable to the said areas by virtue of said Article 247 and accordingly Notification No. SRO.
887(1)/2018, dated the 23rd July, 2018, was issued by the Federal Government granting exemption
from income tax as aforesaid. '

AND WHEREAS concerns were raised by the trading community of the said erstwhile tribal areas to the
effect that the aforesaid Notification did not restore the position as existed prior to the
commencement of the Constitution (Twenty-fifth Amendment} Act, 2018 (XXXVII of 2018).

NOW THEREFORE, in order to address the concerns so raised and to restore the position in relation to
levy of income tax to the said erstwhile Tribal Areas and in exercise of the powers concerned by
subsection (2) of section 53 of the Income tax Ordinance, 2001 (XLIX of 2001), the Federal
Government is pleased to direct that the following further amendment shall be made in the Second |
Schedule to the said Ordinance; namely:-.....

The above cited phrases in Preamble of the SRO 1213, indicate the intention of acknowledgement of
concerns and strong reservations of business community raised before the Federal Government and most
. particularly to transform the attitude of inhabitants of FATA phase-wise from century old tribal traditions to
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perfect constitutional state, hence, it was not a simple exemption to be regulated under section 53(1) of the
Income Tax Ordinance, 2001, rather the Federal Government intended to keep the situation intact regarding
all the non- applicable taxes as it was existing prior to the twenty-fifth amendment.

10. It transpired from the record that in order to make the Fiscal Laws applicable to the erstwhile Tribal
Areas, sale tax Notification No. SRO 888(1)/2018, SRO 889(I) of 2018, and SRO No. 890(I) of 2018 both
dated 23rd of July, 2018, were issued by the Federal Government qua exemption of the supplier specified
therein from sale tax, but subject to registration of Industrial Units with the Federal Tax Authorities i.e.
under section 181 of the Income Tax Ordinance. However due to strong reservations and concerns of the
Trading Community of the Tribal Arcas to the effect that said notifications are not in consonance with the
promise made by the Legislative Authority regarding keeping status-quo in the matters of taxes as was
existing prior to merger of FATA, subsequent Notifications SRO Nos. 1212(1)/2018 and 1213(1)/2018, were
issued whereby earlier Notifications Nos. 888 to 890 of 2018, were rescinded ab-initio and by insertion of
“section 110 in the 2nd Schedule Part-1V, the provision of section in Division-1I} of Part-V Chapters-X and
XII were made not applicable to the merged area of FATA, for the purpose of collection of withholding tax
on the same pattern as it was not applicable to the then FATA.

11. In the cases in hand, undisputedly, SROs under discussion have been issued under section 53(2) of
Income Tax Ordinance, which not only empower the Federal Board of Revenue (with the approval of
Federal Minister-in-charge) to exempt any class -or classes of persons specified in the 2nd Schedule from
payment of tax, but also empower the Federal Government to exempt any person from the operation of any
provision of the Ordinance. For the purpose of clarity, section 53 of Income Tax Ordinance, is reproduced
below:-

"8.53. Ekemption and tax concession in the Second Schedule:--- (1) The income or classes of income or
persons or classes of persons specified in the Second Schedule shall be:--

(a) Exempt from tax under this Ordinance, subject to any conditions and to the extent specified therein’

(b) subject to tax under this Ordinance at such rates, which are less than the rates specified in the first
Schedule, as are specified therein' ’ ‘

(c) Allowed a reduction in tax liability under this Ordinance, subject to any conditions and to the extent
specified therein; or

(d) Exempted from the operation of any provision of this Ordinance, subject to any conditions and to the
extent specified therein; '

(2) The Board with the approval of Federal Minister-in-Charge may, from time to time pursuant to the
approval of the Economic Coordination Committee of Cabinet, whenever circumstances exist to take
immediate action for the purposes of national security, natural disaster, national food security in
emergency situations, protection of national economic interest in situations arising out of abnormal
fluctuation in international commodity prices, removal of anomalies in taxes, development of
backward areas implementation of bilateral and multilateral agreements or granting an exemption
from any tax imposed under this Ordinance including a reduction in the rate of tax imposed under
this Ordinance or a reduction in tax liability under this Ordinance or an exemption from the
operation of any provision of this Ordinance to any international financial institution or foreign
government owned financial institution operating under an agreement, memorandum of
understanding or any other arrangement with_the Government of Pakistan, by notification in the
official Gazettee, make such amendment in the Second schedule by:-

(a) Adding any clause or condition therein;
(b) Omitting any clause or condition therein; or

(¢) Making any change in any clause or condition therein, as the Government may think fit and all such
amendments shall have effect in respect of any tax year beginning on any date before or after the
commencement of the financial year in which the notification is issued.
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(3) The Federal Government shall place before the National Assembly all amendments made by it to the
Second Schedule in a financial year".

(Subsection (4) and proviso attached thereto have no relevancy with the controversy in the instant case,
therefore, are not reproduced).

From the above quoted section of Income Tax Ordinance, it is manifest that exemption from tax or
~exemption from the operation of any provision of the Income Tax Ordinance, may be granted to any person
who falls within the domain and regime of Federal Board of Revenue and liable to pay tax. As discussed in
the preceding Para, the defunct FATA, after the 25th constitutional Amendment, has been merged into the
settled area, and like residents of the settled areas, the inhabitants of merged FATA have entered into the tax
regime, thus, they have been held liable to pay all kinds of taxes unless granted exemption from tax or from
any provision of payment of tax. It is to be noted that a person exempted under section 53(1) (a, b and ¢),
shall make recourse to section 159 of the Income Tax Ordinance, which provides a mechanism of grant of
exemption,

12. No doubt, through SRO No. 1213, sections 144 and 145 of the Income Tax Ordinance have been
omitted from the Second Schedule while new sections i.e. 146 and 110, have been added/inserted in the
Second Schedule Part-I1 and Part-1V, respectively. Similarly, through SRO No. 1212, issued under section
13(2)(a) of Sales Tax Act, 1990, the petitioners are found granted exemption from whole of the sales tax, by

whatever name called. Manifestly, by SRO No.1213, exemption had not been granted to the people of

merged areas from payment of income tax, rather they have been exempted from applicability of provisions
of Chapter-X and X1l of Ordinance. Emphasis -supplied to the provision of newly inserted sections 110 in
preceding Para, where SRO No.1213, has been reproduced, shall make it abundantly clear that provisions of
sections 149 to 158, being part of Division-III Part-V, Chapter-X and sections 231-A to 236-X being part of
- Chapter-XII, have been made not applicable to the inhabitants of merged areas as was the case prior to the
constitutional 25th Amendment Act, 2018, for the purpose of deduction or collection of withholding taxes
including tax on electricity consumption, under section 235 of the Income Tax Ordinance. Needless to
mention that section 235 of the Income Tax Ordinance, whereby advance tax may be collected on account of
electricity consumption, has been made not applicable by the SRO No.1213 to the merged areas. Likewise,
vide SRO No. 1212, all types of sales tax recoverable under Sale Tax Act, 1990, have not been made
applicable and the residents of the merged areas have been exempted from whole of the sales tax on supply
made till 30 June, 2023,

13. The respondents have not denied the exemption granted to the petitioners, however, they have refuted
it on the ground that under section 159 of the Ordinance, where a person claims exemption from payment of
tax under the provision of Division-11 or Il of Chapter-X or Chapter-XII, he is under obligation to produce
"Exemption Certificate" from the Commissioner. The petitioners disagree with the above said contention of
respondents and claim that the provision of obtaining an exemption certificate is restricted only to the cases
covered under sections 148 to 158 i.e. Division-11 and 111, respectively or falling under Chapter-XII which
run from sections 231-A to 236-X of the Income Tax Ordinance. The petitioners have not been exempted
from tax payable under the above mentioned provisions; rather they have been exempted from applicability
- of the same. "Exemption from payment of tax" is a concession while "Exemption from applicability of
provision of Ordinance", is an absolute immunity. In case of exemption, the tax-payer shail require an
"Exemption Certificate" while in case of immunity from provision of Ordinance, it shall be deemed that the
Ordinance is not applicable to tax-payer. The claim of petitioners is forceful and fully approbated by the
SROs under discussion as well as section 159 of the Income Tax Ordinance. Language of SROs is plain,
wherefrom it can be easily inferred that the Federal Government has decided to keep away the inhabitants of
merged area from burden of any kind of tax for about five years. Likewise, the language used in the main
statute i.e. section 159 being unambiguous, is of paramount consideration. Verily, exemption enumerated in
the second schedule shall be regulated by Part-IV section 159 which provides general provision relating to
the advance payment of tax or deduction of tax at source, for which the commissioner, under circumstances
and upon application in writing by the persons seeking exemption, shall issue a certificate of exemption.
The said provision of Income Tax Ordinance, read as under
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"159. Exemption or lower rate certificate:---(1) Where the Commissioner is satisfied that an amount to
which Division 11 or 111 of this Part or Chapter XII applies is:--

(a) Exempt from tax under this Ordinance; or
(b) Subject to tax at a rate lower than that specified in the First schedule; or

(c) is subject to hundred per cent tax credit under section 100C, the commissioner shall upon application
in writing by the person, issue the person with an exemption or lower rate certificate.

(1-A) The commissioner shall, upon application from a person whose income is not likely to be
chargeable to tax under this Ordinance, issue exemption certificate for the profit on debt referred to
in clause C of subsection (1) of section 151.

(2) A person required to coilect advance tax under Division 11 of this Part or deduct tax from a payment
under Division 111 of this Part or deduct or collect tax under Chapter-X11 shall collect or deduct the
full amount of tax specified in Division Il or 11l or Chapter XII, as the case may be, unless there is in
force a certificate issued under subsection (1) relating to the collection or deduction of such tax in
which case the person shall comply with the certificate.

(6) Notwithstanding omission of subsections (3), (4) and (5) any notification issued under the said
subsections and for the time being in force, shall continue to remain in force, unless rescinded by the
Board through notification in the official Gazette. "

14. From bare reading of the above cited section 159 of the Income Tax Ordinance, it appears that an
"Exemption Certificate” would be required by the tax payer, where exemption is granted from payment of
tax liability to which Division-II i.e. sections 148 to 148-A and Division-III viz deduction of tax at source
i.e. from sections 149 to section 158 of Income Tax Ordinance, are applicable or where the provision of
Chapter-XII i.e. sections 231-A to 236-X of Income Tax Ordinance, are applicabie. In cases in hand, the
added clauses 146 and 110 in the Second Schedule of the Income Tax Ordinance, 200} provide that the
provision of section in Division-III of Part-V of Chapter-X and Chapter-XI1 of the Ordinance for deduction
or collection of withholding tax, which were not applicable prior to commencement of the constitutional
25th Amendment Act, 2018 shall not apply to individual domicile or company and association of person -
resident in the Tribal Area.

15. The petitioners claimed that they have their Industrial Units in the erstwhile Tribal Areas. In their
respective writ petitions they have questioned the recovery of income tax and most particularly the sale tax.
According to them the provisions of section-III of PART-V of Chapter-X and Chapter-X1I of the Ordinance,
for deduction or collection of withholding tax, not applicable prior to the commencement of the
constitutional 25th Amendment Act, 2018, shall not apply to the individual or company and association of
persons residing in the tribal areas which were not hither to part of the province of Khyber Pakhtunkhwa
and Balochistan. The provisions ibid were made inapplicable from Ist day of June, 2018 to 30th day of
June, 2023. Similarly, by issuance of the SRO, the tribal areas were exempted from whole of sale tax, by
whatever name called, as levied in Sales Tax Ordinance, 1990 or notification issued thereunder. The stated
exemption was to carry effect till 30th June, 2023 with an explanation that the same exemption shall be
extended to the residents/occupiers of tribal areas in the manner as was the case before the constitutional
25th Amendment Act, 2018.

16. From the above discourse it is barefaced that amendmer'i-: of Schedule-II, Part-1V by insertion of
section 110 through SRO No. 1213, the words "exempted from the provision of the Ordinance™ have been
specifically used instead of "exemption from tax" enumerated in Division-IT and I1I of Chapters-X and XII
of the Income Tax Ordinance. Invariably, the petitioners, having their Industrial Units inside the Tribal
Areas, have been given immunity in the shape of exemption, where applicability of Chapters-X and XII,
have been excluded for a period of five years. There is no cavil to the proposition that a statute and an
enactment are the intention of Legislature, which enact them after having regard to various facts and
circumstances prevailing at the time of legislation. It is a cardinal principle of law that interpretation by the
Courts shall be done in such a way that intention of Legislature shall prevail and no injustice is accrued to
the parties. In other words, it can be said that an interpretation, which makes the enactment a consistent
whole, should be the aim of the Court. Looking fairly at the preamble of the SROs and language used




therein, one can arrive at an irresistible conclusion that the Federal Government, after merger of FATA into
the settled area, had decided that tax laws shall be applied phase-wise to the defunct FATA within a
transition period of five years. It is, therefore, that instead of "exemption from tax" the inhabitants of the
defunct FATA were given "exemption from applicability of provision of payment of tax".

17. The upshot of the above discussion is that, the petitioners are not liable to pay any tax which was not - -
applicable prior to the Constitution (Twenty-fifth Amendment) Act, 2018. Consequently, collection of
advance tax on the amount of electricity bills of Industrial Units of the petitioners, being in violation of
SROs Nos. 1213 and 1212 dated 05.10.2018, is hereby declared illegal. The petitioners are not required to
obtain any Exemption Certificate as contemplated under section 159 of the Income Tax Ordinance.

18. This and the connected writ petitions are disposed of accordingly.
KMZ/155/P Order accordingly.




o ANNEXURE

- INTHE PESHAWAR HIGH COURT, MINGORA BENCH
- DAR-UL-QAZA, SWAT

W.PNo. l6Gl, -M/2020
With interim relief

Advance Tax/Withholding Tax
/Income Tax

M/s. Wasim Sharif Industries (Pvt) Ltd,

Ghawar Kally, Road, Sharif Khan Village, Skhakot, District Malakand,
through Authorized representative Mr. Muhammad Samin Jan,
(Director) R/o Islam House Opposite GCP Ghee Mills, Meherdai, Tehsil
Dargai District Malakand.

......................................................................... ~...........................Petltloner

VERSUS

1. The Government of Pakistan through Federal Secretary Finance &
Revenue Division, Islamabad.

2. Federal Board of Revenue, through its Chalrman Constitutional
Avenue, Islamabad. :

3. The Chief Commissioner (Inland Revenue), Regional Tax Office,
- (RTO), Jamrud Road, University Town, Peshawar. :

4. The Collector of Customs, MCC Customs House, University
Road, Peshawar. _

‘5. The Co]lector of Customs Appraisement/(East/West), MCC
Customs House Karachi

6. The Collector of Customs MCC (Imports) Port Muhammad Bin
~ Qasim, Karachi

TP / .......Respondents
ATJESTE

CFILED TODRAY | e

Mingora Darcul-Qaza, Swat
- i %?a?.u
\qﬁ.dditional egistrar
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JUDGMENT SHEET

PESHAWAR HIGH COURT, MINGORA
BENCH (DAR-UL-QAZA), SWAT
(Judicial Department)

W.P. No. 1094-M/2020
With Interim Relief

JUDGMENT

Date of hearing: 24.11.2020

Petitioner:- (M/S Waseem Sharif Industries
through_representative) by Muhammad Akbar

Khan, Advocate.

Respondents _(Govt: of Pakistan__through
Secretary Finance & others) by Mr. Nawro
Khan, D.A.G and M/S Ishtiag Ahmad and

Ghulam Shoib Jally, Advocates.
WIQAR AHMAD, J.- With the declarations,

determinations and observations recorded in detailed

judgment in the case of “M/S Hadi Khan Silk Mils &

others v/s Govt: of Pakistan through Secretary Finance

& others” (“W.P.No. 442-M of 2020”), the instant writ |

petition is disposed of.

ANNOUNCED
Dt: 24.11.2020
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Nawab (D.B.) Hon'ble Mr, Justice Ishting [brahim
Hon'ble My, Justice Wiqar Ahmad
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' JUDGMENT SHEET

PESHAWAR HIGH COURT, MINGORA
- BENCH (DAR-UL—QAZA), SWAT
(Judicial Departinent)

1) W.P. No. 442-M/2020
M/S Hadi Khan Silk Mills & others
Versus
Government of Pakistan, through Federal
Secretary Finance & others '
2) W.P. No. 886-M/2020
M/S Gul Steel House through Jannat Gul
Versus
Federation of Pakistan through Sectary Finance
& Revenue & others.
3) W.P. No. 1090-M/2020
M/S SB Steel Metal & Rolling Mills through
Managing Partner
Versus :
Government of Pakistan through Sectary
Finance & Revenue & others.
4) W.P. No. 1091-M/2020
M/S Sher Steel Finance & Rolling Mills
through Managing Partner

Versus
4 Government of Pakistan through Sectary
AT'E./ST Finance & Revenue & others.
Exapyiner 5) W.P. No. 1092-M/2020
Zﬁi’;i‘l’:’o'lr.u..cé’:'{;,“;::t M/S Mardan Industries (Pvt.) Ltd, through
Representative -
Versus

Government of Pakistan through Sectary
Finance & Revenue & others.
6) W.P. No. 1093-M/2020
M/S Gul Shahzada Stee! Mills through
Managing Partner
Versus
Government of Pakistan through Sectary
Finance & Revenue & others.
7) W.P. No. 1094-M/2020
M/S Waseem Sharif Industries through
Representative
Versus
Government of Pakistan through Sectary
Finance & Revenue & others.

Rawab (D.5.) Hon'We Mr. Justice Ishting 1brahim
Hoa'ble Mr. Justice Wigar Ahmad
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- 8) W.P. No. 1210-M/2020
M/S Dargai Steel Furnace through Partner
Versus
Government of Pakistan through Sectary
Finance & Revenue & others.
9) W.P. No. 1245-M/2020
MJ/S Pak Premier Enterprises through General
Manager
Versus
Government of Pakistan through Sectary
Finance & Revenue & others.
10y W.P. No. 1267-M/2020
M/S Al-Mahmood Lubricants & Allied
Industries (Pvt.) Ltd. through Director
Versus
Government of Pakistan through Sectary
Finance & Revenue & others.
11)  W.P.No. 1268-M/2020
M/S Al-Mahmood Foods (Pvt.) Ltd.
through Director
Versus
Government of Pakistan through Sectary
Finance & Revenue & others.
i12)  W.P. No. 1243-M/2020
M/S Al-Mahmood Silk Mills (Pvt) Ltd. through

Director

Versus
Government of Pakistan through Sectary
Finance & Revenue & others.
13)  W.P, No. 1082-M/2019
With CMs No. 807 &
1503/2020
M/S Tameer Steel Zone
Versus
Government of Pakistan through Federal
Secretary Finance & others.
14) W.P. No. 1233-M/2019
M/S Dargai Polymer (Pvt.) Ltd. through Mr.
Sana Ullah Khan
Versus
Government of Pakistan through Federal
Secretary Finance & others.
15)  W.P. No. 421-M/2020 :
‘With CMs Nos. 974 & 1518/2020
M/S Magbool Plastic Industries
Versus

Nawab (D.B.) Hon'ble M. Justice Lshting 1hrahim
Uen'ble Mr. Justice Wigar Ahmail
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Federation of Pakistan, through Secretary &
Economic Affairs & others
16)  W.P. No. 422-M/2020
M/S Al-Mubeen Qil Extraction &Ghee
Industries through Manager Finance
Versus
Government of Pakistan through Federal
Secretary Finance & others.
17)  W.P. No. 435-M/2020
M/S Punjab Steel Works through Ahsanullah
Versus
Government of Khyber Pakhtunkhwa through
Secretary Finance & others.
18)  W.P. No. 448-M/2020
M/S Thtisham Steel Mills (Pvt.) Ltd. through
CEO

Versus
Government of Pakistan through Federal
Secretary Finance & others.
19)  W.P. No. 522-M/2020
M/S Taj Wood Board Mills (Pvt.) Ltd. through
CEO

Versus
Government of Pakistan through Secretary
Finance & Revenue & others.
20)  W.P. No. 525-M/2020
With CM No. 1582/2020
M/S Prime Steel through Managing Partner
Versus
Government of Pakistan through Secretary
Finance & Revenue & others.
21)  W.P. No. 527-M/2020
With CM No. 1583/2020
M/S Prime Steel through Managing Partner
Versus
Government of Pakistan through Secretary
Finance & Revenue & others.
22)  W.P.No. 670-M/202
With CM No. 1587/2020
M/S Apollo Plastic & Chemicals (Pvt.) Ltd.
Versus
Government of Pakistan through Secretary
Finance & Revenue & others.

23)  W.P.No.792-M/2020
M/S Khaleej Steel Industries Private Limited

Nawab (D.8.) Hon'ble Mr. Justice [shtiaq Ibrahim
Tton'bla Mr. Justice Wigar Ahmad

L

1



Versus
Government of Pakistan through Secretary
Finance & Revenue & others.

24)  W.P. No. 812-M/2020
| With CM No. 1586/2020
M/S Mansha Steel Mills through representatives
Versus
Federation of Pakistan through Sectary Finance
& Revenue & others.

25)  W.P. No. 813-M/2020
With CM No. 1581/2020
M/S Yar Steel Mills through representative
Versus
Federation of Pakistan through Sectary Finance
& Revenue & others.

26)  W.P. No. 963-M/2020
M/S Hilal Plastic Industries through its Sole
Proprietor
Versus
Government of Pakistan through Secretary
Finance, Revenue & others.

27)  W.P. No. 1004-M/2020
M/S Ali Packages Trading Company through
Rahmat Ali
Versus
Government of Pakistan through Secretary
Finance & Revenue & others.

Mingora Dakfil-Qaza, Swat.

28)  W.P. No. 1247-M/2020
M/S Berg Light Engineering through attorney
Versus
Government of Pakistan through Secretary
Finance & Revenue & others.

29)  W.P. No. 1063-M/2020
M/S Lal Qil & Ghee Mills Pvt. (Ltd.) through
Rafiullah
Versus
Government of Pakistan through Secretary
Finance & Revenue & others.

Nawab (D.B.) Hon‘ble Mr, Justice [shiing Ebrahim
Hot'ble Mr. Justice Wigar Ahmad
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CONSOLIDATED
JUDGMENT

Date of hearing: 24.11.2020

Present,

M/S Isaac Ali Qazi,

Barrister Asad-ur-Rehman and
Muhammad Akbar Khan, Advocates
for petitioners.

M/S Nawroz Khan, Deputy Attorney
General, Raza-ud-Din Khan,

A.A.G, M/S Ishtiag Ahmad,
Mukhtar Ahmad Maneri, (via video
link) and Ghulam Shoib Jally,
Advocates for respondents.

WIQAR AHMAD, J.- Through this judgment, we

intend to dispose of W.P. No. 442-M/2020, W.P. No.

/) 886-M/2020, W.P. No. 1090-M/2020, W.P. No.
Aljﬁ)f 1091-M/2020, W.P. No. 1092-M/2020, W.P. No.
Exdmine

Peshawar High Cglrt Banch 1093-M/2020, W.P. No. 1094-M/2020, W.P. No.

1210-M/2020, W.P. No. 1245-M/2020, W.P. No.
1267-M/2020, W.P. No. 1268-M/2020, W.P. No.
1243-M/2020, W.P. No. 1082-M/2019, W.P. No.
1233‘-M/2019, W.P. No. 421-M/2020, W.P. No. 422-
M/2020, W.P. No. 435-M/2020, W.P. No. 448-
M/2020, W.P. No. 522-M/2020, WP No. 525-
M/2020, W.P. No. 527-M/2020, W.P. No. 670-
M/2020, W.P. No. 792-M/2020, W.P. No. 812-

M/2020, W.P. No. 813-M/2020, W.P. No. 963-

Nawab (D.B.) Hon'ble Mr. Justice 1shtiag Ihrahim
Hon'ble Mr. Justice Wigar Ahsmiad
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M/2020, W.P. No.1004-M/2020, W.P. No. 1247-
M/2020 and W.P. No. 1063-M/2020. In all these
cases, respective petitioners have been importers of
raw materials for their respective industrial concerns
situated in the erstwhile Provincially Administered
Tribal Areas (hereinafter referred to as “PATA ") or
the erstwhile Federally Administered Tribal Areas
(hereinafter referred to as “«FATA™). Both PATA and
FATA used to be governed, under the. dispensation
provided in repealed Article 247 of the Constitution
of Islamic Republic of Pakistan, 1973 (hereinafter
referred to as “the Constitution ), Under the said
scheme, executive authority of the Federation
extended to FATA while executive authority of the
Provincial Government of the Khyber Pakhtunkhwa
extended to PATA, but the legislative authorities of
Parliament of Provincial Assembly had not been
extending thereto, unless the particular acts passed by
such legislature were specifically extended with the
approval of President in cﬁse of FATA or with the
approval of Governor of the Province of Khyber
Pakhtunkhwa with the previous sanction of the
President in the case of PATA. The Tncome Tax
Ordinance 2001 (hereinafter referred to as “the
Ordinance”) or the Income Tax Act 1969 had never

been extended to FATA or PATA. Same was the case

Nawab (D.B.) Hon'ble Mr. Tustice Ishtisq Thrahim
Hon'ble Mr. Justice Wigar Atmad
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with Sales Tax Act 1990, and these areas have
historically been immune from operations of the two
Jaws. Liability of the industrial concerns to pay
income tax at import stage under section 148 of the
Ordinance, as well as under section 3.1 (b) of the
Sales Tax Act 1990 were also declared not to have
been existing on their part in a leading judgment of

this Court bearing title “Messrs Taj Packages

Company (Pvt.) LTD. through Manager v/s The

Government of Pakistan through Federal Secretary

Finance and Revenue Division and_6 _others”

LAY IS . LU S P ey

reported as 2016 PTD 203 (hereinafter referred to as
“the case of Taj Packages”). Said judgment was also

subsequently upheld by Hon’ble Supreme Court of

Pakistan in the case of “Pakistan through Chairman

-

ROTRSTE
gl'j FBR and others v/s Hazrat Hussain and others”
Examingr

’ Pgshamr High c;urt Bench
Mingora Dar-yl-Qaza, Swat. reported as $2018 SCMR 939”. Both the areas of

FATA and PATA were merged in province of
Khyber Pakhtunkhwa vide the Constitution (Twenty-
fifth Amendment) Act, 2018 (hereinafter referred to
as “Twenty-fifth Amendment’). Article 247 of the
Constitution was also repealed vide s.ection 9 of the
Twenty-fifth Amendment. As a natural corollary,
Income Tax Ordinance 2001 as well as the Sales Tax
Act 1990 became applicable in these parts of the

country. As people of the locality had historically

Nowab (D.B.) Hon'ble Mr. Juslice 1shilaq Ibeahim
Hon'ble Mr: Justice Wigar Abmad
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Peshawar High Court Bench
Mingora Dar-ul-Qaza, Swat.

been enjoying tax exemptions under the above-
mentioned two laws, therefore the Federal
Government also provided for tax exemptions under
the two laws through SRO No. 888 (1)/2018 dated
23.07.2018, SRO No. 889 (1)/2018 dated 23.07.2018
and SRO No. 890 (1)/2018 dated 23.07.2018, but
said SROs were subsequently replaced by SRO No.
1212 (1)/2018 dated 05.10.2018 issued by the Federal
Board of Revenue Government of Pakistan which
provided exemptions from liability of payment of
sales tax, while SRO No. 1213 (1)/2018 issued by the
Federal Board of Revenue Government of Pakistan
on 5" October, 2018 provided exemptions from
liability of payment of income tax by insertion of
clause 146 in Part-1st of the Second Schedule of the
Ordinance and for exemption from operation of
certain provisions of the Ordinance by insertion of

Clause No. 110 in Part-IV of Second Schedule of the

Ordinance.

2. Grievances of  the respectii/e
petitioners arose when they were denied the facility
of release of goods at import stage according to the
mechanism provided in the case of Taj Packages.
Their import consignments were not being cleared

by the custom authorities at ports of entries on

Nawab (D.B,) Hon'ble Mr. Tustice Ishtiag 1brahim
Fion'bie Mr. Justice Wigar Ahmad
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execution of post-dated cheques. This led to fiting

of all these connected petitions.

3. Petitioners have contended in their
respective wr,it petitions that with issuance of SRO
Nos. 1212(1)/2018 and 1213(1)/2018 the entire tax
regime existing before promulgation of the Twenty-
fifth Amendment Act has been resurrected and they

should be dealt with accordingly.

4, " The Inland Revenue Authorities have
ﬁ}ed their comments in some of the cases, wherein
they have contended that with promulgation of
Twenty-fifth Amendment, the Income Tax
Ordinance 2001 and Sales Tax Act 1990 stood
extended to the areas of FATA and PATA and
therefore the petitioners should apply. before the
authorities under the respective acts for the grant of
whatever exemptions they have been claiming.
They have further contended in their comments that
the benefit of erstwhile regime provided in the case

of Taj Packages could not be availed anymore.

5. A Development took place regarding
sales tax wherein entry No. 151, has been inserted

to the following effect vide Finance Act, 2019;

Nawsb (D.B.} Hon'ble Mr, Justice Ishtiaq [brahim
Mon'ble Mr. Sustice Wigar Abmad

13-
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151 {a) Supplies: and Respective

{b) Impart of plam, machinery. eguipment
for installation in tribal arcas and of heading
industrial inputs by the industries located
in the tribul aress, as defined in the

Constitution of Isiamic Republic of

Pakistan, ...

s made till 30% June, 2023, to which the

provisions of the Act or the netification

issued thercunder. would have not
applied  had Article 247 of the
Constitution not been omiited under the

Constitution (T wenty-fifth Ameadment)

Act, 208 (XXXVIi of 2018)

Provided that, in case of

imports, the same shall be allowed

clearance by the Customs authorities
on presentation of a post-dated cheque
for the amount of sales tax payable
under the Sales Tax Act, 1990, and the
same shall be returned to the imporer

after prcsema:inn of a consumption ot

instaliation certificates. a8 the cast

ﬂ ’ may be. in respect of goods imported

' /
Aﬂ TED as issucd by the Commissioner Infand

Revenuc‘havingjmisdiction.

Mingora Da
ulAJaza, Swat. Provided further that if

plant, machincry and eguipment, on

which exemption is availed under this
serial  number, IS transferred  of

supplied outside the tribal arcas, the

tax  exempted shall be paid  at

applicable raie on residual value.

Grievances of the petitioners agitated in
respect of sales tax have already been addressed and
we need not adjudicate upon it in this judgment. We

are left with determining liability of the respective

Nawab (D.B.) Hon'bic Mr. Jastice Jshtisg lbrabim

Hon'ble MK Justice Wigar Ahmad
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petitioners in respect of payment of advance income
tax at import stage under section 148 of the
Ordinance as well as the question that what should be
the mec’han‘ié.m for obtaining such an exemption, if

they are found entitled thereto.

6. Mr. Isaac Ali Qazi has argued the cases
as lead counsel and rest of the learned counsel for
petitioners have mainly relied upon his arguments.
He started his arguments by giving a history of
development of taxation regime for explaining the
background of issuance of SRO Nos. 1212 (1)/2018
and 1213(1)/2018. In this respect, he referred to
Articles 246 and 247 of the Constitution. He also
read selected Paras from the case of Taj Packages
as well as the case of Hazrat Hussain Supra and
stated thatthe purpose of issuance of SRO Nos. 1212
(1)-and 1213 (1) by the Federal Government had been
no other than restoring the position as it existed prior
to promulgation of the Twenty-fifth Amendment. He
also added that the case of Taj Packages is quite
clear on the subject that people of this area had been
exempted from payment of advance income tax under
section 148 of the Ordinance and that their import
consignments should be released at the ports of
entries on execution of post-dated cheques for

ensuring that same were: consumed entirely in the

Nawab (D.1.) Hon'ble Mr. Justice Ishtiag Thrahim
Hon'ble Mr. Justice Wigar Ahmad
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specified area. To substantiate his assertions, he
relied upon the texts of SRO Nos. 1212 (1) and 1213
(1) and submitted that the two documents had to be
read with as an organic whole and when so read it
was clear that it created a legal fiction to the effect
that Article 247 of the Constitution should not be
deemed to have been repealed for the purpose of
taxation regime in the area. In this respect, he also
placed relianqe upon judgments of Hon’ble Supreme

Court of Pakistan reported as PLD 1975 Supreme

Court 397 and _PLD 2012 Supreme Court 1. The

Jearned counsel also argued that Clauses 146 and 110
have been added to Part-1st and Part-IV of the
Second Schedule of the Ordinance which provided
for total tax exemption. He added that when
industrial concerns of the petitioners have totally
been exempt from payment of tax liability, then they
need not apply for obtaining an exemption certificate
under section 159 of the Ordinance. He also stated
that even if they apply for grant of such a certificate
the authorities of Inland Revenue would only
ascertain place of resident of the petitioners,
regarding which no doubt had been existing as all of
them were registered with the income tax authorities
and have admittedly been carrying their businesses in

the areas of FATA or PATA. In order to bolster his

Nawab (D.B.) Hon'bie Mr, Jnstice ‘fshiiaq 1brahim
Hon'ble Mr, Justice Wiqar Amad
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arguments, he also placed reliance on judgment of
Hon’ble Apex Court in the case of “Commissioner of

Income-Tax, Peshawar s Messrs Gul Cooking Oil

and Vegetable Ghee (PVT.) LTD. through the Chief

Executive and 6 others” reported as 2003 PTD 1913.

7. | Learned counsel appearing on behalf of
officers of the Inland Revenue Department mainly
contended that with promulgation of the Twenty-fifth
Amendment 10 the Constitution, the Income Tax
Ordinance 2001 stood extended to the area and
therefore the total immunity that the petitioners have
been enjoying before merger of this part with the
province of Khyber Pakhtunkhwa have no more been
available to them. They have also asserted that vide
SRO No. 1213 (12018 exemption had only been
provided in respect of provisions falling in Division-
I of Part-V of Chapter-X and Chapter-XII of the
Ordinance, while section 148 of the Ordinance falls
in Division-II thereof and therefore they had not been
‘exempted from payment of tax liability at impox’t‘
stage under the said clauses of the Schedule. They
also contended that whatever exemption the
petitioners have been claiming they would have to
apply for the same under section 159 of the

Ordinance.

Nawnb (D.B.) Hon'ble Mr. Justice {sheiaq Torahim
Hon'ble Mr. Justice Wigar Ahmad
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8. We have heard arguments of learned
counsel - for petitioners in all tﬁese connected
petitions, learned counsel appearing on behalf of
officers of the Inland Revenue Department and

perused the record.

9. The following two questions require

determination in the instant proceedings;

(a) Whether raw materials imported for industrial
concerns situated in FATA or PATA are exempt from
payment of advance income 1ax leviable under

section 148 of the Ordinance?

(b) If first question is answered in affirmative, then
the petitioners would be required to claim and o'btain
exemption under section 159 of the Ordinance, or the
mechanism provided in the case of Taj Packages

should be continued for future imports?

Determination of question (a):

The area falling in FATA or PATA had
been exempt from the levy of income tax and sales
tax as.the respective statutes providing for the levy
had not been extending either to FATA or PATA. In
other words, they had historically been exempt from
payment 'of sales tax as well as income tax. This

benefit was also declared available to them at the

Nawab (D.8.) Hon'ble Mr. Justice 1shtiaq 1brahim
Hon'ble Me. Justice Wigar Ahimad
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time of importing goods and machineries for their
industrial concerns situated in FATA or PATA, in the
judgment of this Court dated 04.01.2000 rendered in

the case of Messrs Gul Cooking Qil and Vegetable

Ghee (PVT.) LTD. through the Chief Executive and

6 others” v/s_ Commissioner 0f Income-Tax.

Peshawar_(“W.P. No. 1278/1999”). Said judgment
was also upheld by Hon’ble Supreme Court of

Pakistan in the case of Commissioner_of Income-

Tax, Peshawar v/s Messrs Gul Cooking Qil_and

Vegetable Ghee (PVT.) LTD. through the Chief

Executive and 6 others” reported as 2003 PTD 1913.

Review petition against the judgment had been
allowed vide judgment dated 05.03.2007 of Hon’ble

Apex Court rendered in the case of Commissioner of

Income-Tax, Peshawar v/s Messrs Gul Cooking Qil

and Vegetable Ghee (PVT.) LTD. through the Chief

Executive and 6 others » reported as 2008 PTD 169,

but even while allowing the review, liability of
persons residing in FATA or PATA for payment of
advance income tax at import stage had been kept
intact. Th-e situation was further clarified and an
authoritative declaration was made by this Court in
its leading judgment on the subject which is being
referred here as the case of Taj Packages. The

concluding Para of said judgment  requires

Nawab (D.B.) Hou'ble My, Justice Ishting Tbrahim
Hon'ble Mr. Justice Wigsr Ahmad
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reproduction hereunder for giving a picture of the
state of law that had been existing on the subject,
before  promulgation of  the Twenty-fifth

Constitutional Amendment;

Accordingly, for the reasons stated hereinabove, this Court
would hold and:-

() Declare that advance fax charged on import under section
148 of the Income Tax Ordinance, 2001, is not payable by
petitioners importing goods for its atilization or consumption
in Federally Administered Tribal Area or Provincially
Adnzirais;ered Tribal Area;

(ii) Declare that Sales Tax charged under section 3(1)(b) of
the Sales Tax Act, 1990, is not payable by the petitioners
importing goods for its utilization or consumption in F ederally
Administered Tribal Area or Provincially Administered Tribal
Area;

(iit) Direct the Federal Government to take appropriate steps
to ensure that persous carrying on pusiness in FATA or PATA
are rendered immunity from the payment of taxes under
Income Tax Ordinance, 2001, and the Sales Tax Act, 1990, as
the said statutes have not been extended to the said areas
within the contemplation of Article 247(3) of the Constitution;

(iv) Direct the Federal Government to take necessary steps to
formulate a uniform policy for seeking securities from the
persons importing goods for its consumption and utilization in
FATA or PATA, so that the immunity provided under the
Constitution is not abused and in case the imported goods are
utilized or sold outside the said area, then the revenue of the
State is recoverable from the securities, so provided.

(v) Direct that till the decision is taken by the Federal
Government regarding the security mechanism stated
hereinabove, the Board shall obtain from the petitioners
postdated cheques for the payment of taxes at import stage
under the -Act and the Ordinance, as security, for goods
destined for utilization and consumption in FATA or PATA.
The postdated cheques shall be returned to the petitioners
upon production of consumption certificates duly issued by
the concerned commissioners, as specified in Notification
dated 28.2.2011. It will be the liability of the petitioners {0
approach the respondents for the issuance of consumption
certificates.” ‘

Judgment of Taj Packages was also

upheld by Hon’ble Apex Court in the case of

Nawab {D.5.) Hon'ble Mr. Justice Ishting Ibrubim
Hon'ble Mr, Justice Wigar Ahmad
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«Pakistan through Chairman FBR and others v/s

Hazrat_Hussain _and others” reported as 2018

SCMR 9397, as stated earlier.

10. But after merger of the area falling in
FATA and PATA in the province of Khyber
Pakhtunkhwa, Income T éx Ordinance 2001
as well as Sales Tax Act 1969 became operational in
both these areas automatically, along with all other
laws prevalent in the country at the relevant time, as
held by Hon’ble Supreme Court in the case of

«National Commission on Status of women through

Chairperson_and others v/s Governmen! of Pakistan

through Secretary_Law & Justice _and others”

reported as. PLD 2019 Supreme Court 218. The

I —

Federal Government then issued SRO No. 888
(1)/2018 dated 23.07.2018, SRO No. 889 (1)/2018
dated 23.07.2018 and SRO No. 890 (1)/2018 dated
23.07.2018 for extending tax exemptions to the areas,
but same were later on substituted with SRO No.
1212 (1)/2018 dated 05.10.2018 and SRO No. 1213
(1)/2018 dated 05.10.2018. The matter of levy of
sales tax does not require adjudication as explained
carlier. We are left with determining liability of the
petitioners to pay advance income tax at import stége
leviable under section 148 of the Ordinance.

Grievances of the petitioners in all these petitions

Nawab (D.B.} Hon'ble Mr. Justice Ishtiog Thrahim
Hon'ble Mr. Justice Wigqar Abmad
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arose when said benéﬁt was declined by officers of
the Intand Revenue Department. Their stance agitated
at the bar has been that since section 148 of the
Ordinance had not been falling in Division-111 of Part
V of Chapter X which had been given exemption in
Clause 110 of the Second Schedule to the Ordinance
and had rather been falling in Division-1I of Part V of
Chapter X of the Ordinance and they have therefore
not been exempt from payment of advance income
tax leviable at import stage. Stance of the Inland
Revenue can properly be discerned from letter No.
D.O.C. No. 1 (1)-M(IR-Ops) 2020/165904-R dated
21% September, 2020 of the Member (IR-Operations)
of the Federal Board of Revenue Government of
Pakistan, issued during pendency of the instant
proceedings, (operation of which had also been
suspended through an interim order dated 03.11.2020

in the case of “Waseem Sharif Industries (Pvt). LTD

vw/s Government of Pakistan & others” (“W.P. No.

1094-M of 20207). Said letter being relevant is

reproduced hereunder for ready reference;

D.O.C 1 (1)-M/(IR-Ops)/2020/165904-R
Islamabad; the 21% September, 2020

Subject; Collection of Withholding Tax u/s 1 48 of the
ITO 2001 on the import of Raw Material and Plant &
Machinery by Residents of FATA/PATA.

Dear

Nawab (D.B.} Hon‘ble Mr. Justice Ishting Torahim
Hon'ble Mr, Justice Wiqur Ahmad
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Invite your kind attention to  the extremely
important issue of alleged non deduction of income tax
w/s 148 of the Income Tax Ordinance, 2001 (hereinafter
called *the Ordinance”) by the Custom Collectorates
on import of raw material and plant & machinery by
FATA/PATA residents presumably because of the
exemption under the provisions. of Clause (110) of Part
IV of Second Schedule to the Ordinance. The said
provision reads;

(110) The provisions of sections in Division Il of Part
V of Chapter X and Chapter XII of the Ordinance for
deduction or collection of withholding tax which were
not applicable prior to commencement of the
Constitution (Twenty-fifth  Amendment Act, 208
(XXXVII of 2018 shall not apply. to individual
domiciled or company and association of person
resident in the Tribal Areas forming part of the
Provinces of Khyber Pakhtunkhwa and Baluchistan
under paragraph (d) of Article 246 of the Constitution
with effect from the Ist day of June, 2018 to the 30th
day of June, 2023 (both days inclusive).

2 Since Section 148 is included in Division Il of PartV
of Chapter X, which finds no mention whatsoever in
Clause (110) of Part IV of the Second Schedule of the
Ordinance which leads to un-resistible conclusion that
the legislature did not intend to extend exemption [0
residents of FATA and PATA on imports of raw
material and plant & machinery ws 148 of the
Ordinance.

3. I avail opportunity to request you to kindly instruct
your Officers below particularly at Port Qasim and
Karachi Port to collect withholding tax ws 148 of the
JTO 2001 on the import of raw material and plant &
machinery from all including FA TA/PATA residents.”

Such an opinion existing across ranks
and files of the Inland Revenue hierarchy has
necessitated addressing of the question in the current

situation.

11. Vide SRO No. 1213(1) of 2018 issued
by Federal Board of Revenue Government of
Pakistan on 5™ October, 2018 entry No. 146 has been

added in Part-1% of Second Schedule and entry No.

Nawab (D.B.) Hon'ble Mr. Justice Ishtiag Ibrahim
Hon'ble Mr, Justice Wiqar Ahmad

\&



Peshawar Hi
Mingora Dar-ul-Qaza, Swat.

20
110 has been added in Part-IV of the Second

Schedule of the Ordinance. Same are reproduced

hereunder for ready reference;

“(146) Any income which was not chargeable
to tax- prior to the commencement of the
Constitution (Twenty-fifth Amendment) Act,
2018 (XXXVII of 2018 of any individual
domiciled or company and association of
persons resident in the Tribal Areas forming
part of the Provinces of Khyber Pakhtunkhwa
and Baluchistan under paragraph (d) of
Article 246 of the Constitution with effect
from the Ist day of June, 2018 to the 30th day
of June, 2013 (both days inclusive”

“110) The provisions of sections in Division
HI of Part V of Chapter X and Chapter XII of
the Ordinance for deduction or collection of
withholding tax which were not applicable
prior to commencement of the Constitution
(Twenty-fifth Amendment Act, 208 (XXXVII
of 2018 shall not apply to individual domiciled
or company and association of person resident
in the Tribal Areas forming part of the
Provinces of Khyber Pakhtunkhwa and
Baluchistan under paragraph (d) of Article
246 of the Constitution with effect from the
Ist day of June, 2018 to the 30th day of June,
2023 (both days inclusive).

While taking the stance, that section 148
of the Ordinance had been falling in Division-1I of
Part-V of Chapter-X which had been finding no
mention in Clause 110 of part-IV of the Second
Schedule of the Ordinance and thereby exemption
had not been available to vesidents of FATA aﬁd
PATA, officers of the Inland Revenue have been

ignoring Clause 146 added in Part-ist of Second

Nawab {D.B) Hon' bie Mr. Justice 1ihting Thrahim
Hon'e Mr, Justice Wigar Abkmad
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Schedule of the Ordinance. Wordings of the newly
inserted Clause 146 makes it quite clear that any
income which was not chargeable to tax prior to the

commencement of the Constitution (Twenty-fifth

Amendment) Act, 2018 of any individual domiciled |

or company and association of persons resident in the
Tribal Areas forming part of the Provinces of Khyber
Pakhtunkhwa and Baluchistan as defined under
paragraph (d) of Article 246 of the Constitution, shall
be exempt from levy and collection of the income
tax. The fact that residents of FATA and PATA had
been exempt from payment of advance income tax at
import stage has been made manifestly clear in the
judgment of Taj Packages, concluding Para of which
has been reproduced hereinabove. The Federal
Government have kept continuity of their exemptions
by inserting Clause 146 in Part-1st of the Second
Schedule, which provided for total exemption from
payment of income taxes which were not payable in
earlier dispensation. Stance of the Inland Revenue
Department has therefore been misconceived and
residents of FATA and PATA cannot be divested of
the benefit of exemption given to them by the Federal
Government, on the basis of such misconceived
interpretations of the legal provisions on the subject.

Letter No. D.O.C. No. 1 (1)-M(IR-Ops) 2020/165904-

Nawab (D.B.) Hon'ble Mr. Justice Ishtiag 1brahim
How'bie Mr, Justice Wigar Ahmad
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R dated 21.09.2020 which had been issued during
pendency of the instant proceedings is badly hit by
the principle of Lis Pendens besides being
ill conceived. Same is declared to be ultra vires,
invalid and non-est. For removal of doubt, it is once
again declared that the consignments of industrial
inputs and machineties of the petitioners and all
others industrial concerns situated in FATA or PATA
are exempt from levy of the advance income tax at

import stage.

12. Determination of question {b):

We .wouid first address arguments
raised by learned counsel for petitioners in this
respect. His coritention was that SRO No. 1213/218
had been aiming to restore the position that existed
prior to repeal of Article 247 of the Constitution,
therefore it should be read as an organic whole and
its net effect would be that whatever dispensation had
earlier been existing, same stood restoredr with
promulgation of the SRO. He had referred to
judgments of the Hon’ble Supreme Court of Pakistan

reported as PLD 1973 Supreme Court 397 and PLD

2012 Supreme Court I and submitted that the SRO
had been- having the effect of introducing a deeming

clause to the effect that Article 247 of the

Nawab (D.B.) Hon'ble Mr. Juptice Ishtiag Thiahim
Hon'ble Mr. Justice Wigar Ahmad

\

i
%
i
|




Mingora Dar-ul-Qaza, Swat.

23

Constitution, though in-fact been repealed, shall be
deemed not to have been repealed and therefore the
matter should be given same effect as it had been
having prior to repeal of Article 247 of the
Constitution. On these premises, the learned counsel
also added that the dispensation provided in the case
of Taj Packages for execution of post-dated cheques
and release of consignments on its basis at import
stage, should be kept continued. The learned cou;lsel
vehemenﬁy opposed the contention of the Inland
Revenue Department that in any case the petitioners
would be required to apply for and obtain exemption
certificate from fhe Commissioner Income Tax f-or
claiming exemption under Clause 146 of Part-1¥ of
Second Schedule and Clause 110 of Part-IV of the

Second Schedule of the Ordinance.

13. SRO No. 121372018 has been issued by
the Federal Government under the powers vested in it
by sub-section (2) of section 53 of the Income Tax
Ordinance, which provision of the Ordiﬁance being
relevant for the present discourse, is reproduced

hereunder for ready reference;

(2) The Federal Government may whenever
circumstances exist to take immediate action for the
purposes of national security, natural disaster,
national food security in emergency situations,
protection  of national economic  interests in
situations arising of abnormal fluctuation in

Nawab (D.B.) Hon'ble Mr. Justice Ishting 1brahim
Hon'ble Mr. Justice Wigar Ahmad
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international commodity prices, implementation of
bilateral and multilateral agreements or granting an
exemption from any tax imposed under this
Ordinance including a reduction in the rate of tax
imposed under this Ordinance or an exemption
from the operation of any provision of this
Ordinance to any international financial institution
or foreign Government owned financial institution
operating under an agreement, memorandum of
understanding or any other arrangement with the
Government of Pakistan by notification. in the
official Gazette, make such amendment in the
Schedule by;

(a) adding any clause or condition therein;
(b) omitting any clause or condition therein; or

(c) making any change in any clause or condition
therein, as the Government may think fit, and all

“such amendments shall have efféct in respect of any

tax year beginning on any date before or after the
commencement of the financial year in which the
notification is issued.

The enabling powers of the Federal
Government, in respect of granting exemptions
through the above reptoduced clause of section 53
has been to the effect of making amendments in
Second Schedule of the Income Tax Ordinance. What
is to be given effect to, are the amendments brought
in the Second Schedule whereby clause 146 has been
added to Part-1st of the Second Schedule and clause
110 has been added to Part-IV of the Second
Schedule. The prelude given in opening Paras of
SRO No. 1213/2018 can be referred to for knowing
the purpose of making amendments in Second
Schedule, but cannot be given a super imposing

effect, so as fo read something not expressly

Nawab (D.B.) Hon'ble Mr. Justice Tshtiag Ibrshim
Hon'ble Mr. Justice Wiqar Ahmad
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incorporated in the Income Tax Ordinance. It would
therefore be difficult for us to agree with the learned
counsel for petitioners that SRO No. 1‘213/20,18 may
be read as an organic whole and should interpret
other provisions of the Income Tax Ordinance like

section 159 of the Ordinance, accordingly.

Regarding his arguments that a deeming clause has

been introduced in SRO No. 1213/2018, which should
be given a super imposing effect over other provisioné
of the Income Tax Otdinance, we would not be able to
read it in said fashion and give it an effect more than
the power of the Federal Government vested in it by
sub-section (2) of ‘Section 53 of the Ordinance, unless
immunity from operation of certain provisions of the
Ordinance is found to have been granted by amendment

of Part-IV of the Second Schedule of the Ordinance.

14. So far as the mechanism provided in the
case of Taj Packages ._for rélease of consignments in
liew of post-dated cheques at import stage is
concerned, it is important to be noted that said
‘mechanism had been provided by this Court, when
the Income Tax Ordinance had not been extending to
FATA or PATA. With promulgation of Twenty-fifth
Amendment, Income Tax Ordinance stood extended
to these specified areas ipso facto. This Court had felt

a necessity for providing temporary arrangements

Nawab (D.B.) Hon'ble Mr. Justice 1ahtiag [brohim
Hou'bie Mr. Justice Wigar Ahemnd
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due to the fact that no alternate procedure for getting
exemption had been available by then. This fact is -
itself clear from concluding part of the judgment
where such a mechanism had been provided. Said

Para is re-quoted for ready reference herein;

(v) Direct that till the decision is_taken by the Federal
Government __regarding “the security _mechanism stated

&

hereinabove, the Board shall obtain from the petitioners
postdated cheques for the payment of taxes al import stage
under the Act and the Ordinance, as security, for goods
destined for utilization and consumption in FATA or PATA.
The postdated cheques shall be returned to the petitioners
upon production of consumption certificates duly issued by
the concerned commissioners, as specified in Notification
dated 28.2.2011. It will be the liability of the petitioners {0
approach the respondents for the issuance of conusumplion
certificates.”

(emphasis supplied)

When the Income Tax Ordinance stands
exterided and being fully operational in the area, a
self-contaired mechanism for seeking exemption
from payment of liability of income tax stands
provided therein. In such situation, resort may not be
had to the temporary regime provided in the case of
Taj Packages. Section 159 of the Ordinance do
provide the mechanism, through which a person who
claims to be exempt from payment of any tax liability
under the exemptions provided in Part 1% of the
Second Schedule of the Ordinance, may get a
certificate to said effect and may thereby be treated as
exempt from payment of the tax liability. Said

provision of law has not been exempted under clause

Nawab (DB} Hon'ble My, TJustice Ishting ibrahim
Hon'ble Mr, Justice Wigar Abmad
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110 of Part-IV of the Second Schedule, therefore it
would have its due operation and petitioners may
have recourse thereto if they seek exemption from

liability of income tax at import stage.

15. In some of the cases, learned counsel
for petitioners have relied upon judgment of this

Court given in the case of “MyS Ikram Ullah

Associates and 08 others v/s Government of Khyber
Pakhtunkhwe _through Chief Secretary and 17
others” (“W.P. No. 886-M/2019”), but it is important
to be noted here that said judgment is distinguishable
from facts of the instant cases. There this Court was
seized with petitions of people carrying on execution
of different construction contracts in the area of
PATA. Their activity was subject to the incident of
advance income tax under section 153 of the
Otdinance which fell in Division-iIl of Part-V of
Chapter X of the Ordinance, and a specific exemption
from operation of said provision of law had been
available in Clause 110 of Part-IV of the Income Tax
Ordinance. In the cases in hand, the charging
provision for petitioners has been section 148 which
falls in Division-II of Part-V of Chapter X of the
Ordinance and no specific exemption from operation

of the said provision has been given thereto. Ratio of

Nawab (D.B.) 1ien'ble Mr, Justice Ishtiag Fhrabim
Hon'ble Me. Justice Wigqar Ahmad
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the said judgment cannot be made applicable in these

connected cases.

16. One of the issues that learned counsel
for petitioners has repeatedly ‘been highlighting at the
bar were their apprehensions that they would not
have a fair treatment at the hands of respondents,
with whom they have locked horns in litigation, in
case they claim exemptions there. They were also
wary of the bureaucratic red-tapism and difficulties
that they might be facing while applying for
exemptions. Their concerns in this respect may not be
entirely un-founded. We éxpect that the concerned
authorities of Inland Revenue Department would
understand the backgrounds in which these
exemptions have been extended to residents of FATA
and PATA by the Federal Government. They would
be knowing that this area had been the bedrock of

insurgency and terrorism, besides being deprived of

~normal developments that rest of parts of the country

have been having over a -span of decades of
development because of government spendings in the
shape of annual development programs and the
investments made because of relative stability in
those areas. We hope that petitioners and people of

these areas shall be dealt with by officers of the

Nawab (D.B.) Hon'ble Mr. Tustice 1shtiaq Tbrahim
- Hon'ble Mr. Justice Wigar. Ahmad
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Inland Revenue not only according to letters of the
law providing for exemptions but according to its
spirit as well. «While it is perfectly true that the
power of granting exemptions is discretionary”, as

held by Hon’ble Supreme Court of Pakistan in the

case of ﬂz_k_is_tg______nﬂtm&i Chairman_FBR_and
M reported as
2018 SCMR 939, It is equally true that said power
could not be exercised in a discriminatory manner.
Exemptions are 10 be granted and regulated in
terms of consistent policies for sound reasons.
There is no justification for granting Or refusing
exemptions arbitrarily or on the ipse dixit of the
concerned officials. Power to grant an exemption or
to. decline an exemption must: be exercised in
accordance with the general principles relating to
good governance’. Hon'ble Supreme Court of

Pakistan had recorded the above passage on the dint

of earlier case law reported as 2005 SCMR 23,

7997 SCMR_ 1804 and 2 large number of

precedents cited therein providing that the
functionaries of an organization Of establishment
could not be allowed to exercise discretions at their
whims, sweet will or in an arbitrary ‘manner, rather

they were pound to act fairly, evenly and justly. In

Nawab (B.B.)Hon'ble Mr. Justice Ishting brghim
Hon'ble Mr. Justice Wiqar Ahand
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such backdrop, it is expected that the officers of
Inland Revenue Department, while entertaining
applications. of residents or association of persons
of FATA and PATA for granting exemptions, shall
exercise their discretions in accordance with ratios
of the above cited judgments. They shall not burden
or harass the applicants, nor would they subject
them to unnecessary difficulties. The exemption
certificates shall be granted to all such applicants
for the maximum allowable time, if and when they
are found entitled thereto. With these observations,
we dispose of all these connected writ petitions by

holding and declaring;

(a) that individuals and association of persons
resident in the areas of erstwhile FATA or PA TA
shall be exempt from levy and imposition of
advance income tax payable under section 148 of
the Income Tax Ordinance at im_por;t stage, till the
period mentioned in Clause 146 of Part-1" of

Second Schedule to the Ordinance;

(b) that for seeking exemption from payment of
advance income 1ax under section 148 of the

Ordinance at import stage, the petitioners shall

Nawab (D.B.) Hon'ble M. Justice [shting Thrahim
Hon'ble Mr. Justice Wigar Ahmad
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- have to seek exemption from the levy thereof; under

section 159 of the Ordinance.

17. .Since' main writ petitions have been
| disposed of, C.Ms Nos. 505-M, 807-M, 974-M,
989-M, 1420-M, 1503-M, 1518-M, 1581-M, 1582-
M, 1583-M, 1586-M and 1587-M have therefore

become infructuous and same are also disposed of

accordingly. The consignments already released on
receipt of post-dated cheques; in pursuance 1o
interim orders of this Court in - various writ

petitions, shall however be processed according to

the erstwhile regime provided in the case of

Taj Packages.

ANNOUNCED
Dt: 24.11.2020

mwwab (D.B.) Hon'ble Mr. Justice Ishriag {tsrahim
Hon'ble Me Justice Wigar Ahmad




C.No.2(2)/L&D/2004

SUBJECT:

“The Federal Board of Rev
amendments shall be made in Customs

2002, namely:-

In the aforesaid order, afier

inserted, namely:-

CUSTOMS GENER

AMENDMENTS IN
DATED 15.06.20032
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i oVUE DIVISION e
FEDERAL noftlm Or mziréwua
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Islamabad, the 25" February, 202
AL ORDER N

0. 01 OF 202

CUSTOMS GENERAL ORDER NO. 12 OF 2002

enuie is pleased to direct that the Tollowing fur
. g lurther
General Order No. 12 of 2002 dated the 15" June,

paragraph 116, the following new paragraph shall be

[§ - ’ . N
‘117, ?I}OC_ED'I.IRE___FOR CLEARANCE. OF GOODS IMPORTED DBY

In order to ensure safe and sccure transporiation of Lhe raw malerial
imporied under SROs 1212(1)/2018 & 1213(1)/2018 both dated 5™ October,
2018, which grants exemption of leviable Sales Tax and Income Tax at
import stage, if imported by industral units, located in -crstwhile
FATAMATA, following procedure is prcscribca in respeet of goods / raw
materials imported thereof:-

()

(ii)
(i)

(iv)

v

On. importation of goods / raw malerials intended for use in
industrial units availing the afore-referred benefits, TP will be filed
at Karachi;

Goods will be transported through bonded carriers only,

The goods and raw materials shall be cleared at the nearcst dry port
i.c. Azakhe! and Peshawar;

The containers / vehicles carrying goods/ yaw materials meant for
consumption in these industrial units shalt be monitored in terms of

Tracking and ‘Monitoring of Cargo Rules, 2012 from Karachi 1o
Peshawar and then to factory premises;

The industrial’ units availing the excmption shall be subjected 1o

annual audit regarding input and output and other parameters to be

determined by the Dircclorate General of Post Clearance and
Internal Audit.”.

L (Waji
Secrctary (Law & Procedure)

Scanned with CamScanner
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GOVERNMENT OF PAKISTAN e

(REVENUE DIVISION)
FEDERAL BOARD OF REVENUE

[ 221

C. No.2()L&$2016 Istamabad, the 25™ February, 2021, ]

The Director General of Intelligence & Investigation (Customs), Islamabad,
The Dircetorate General of Transit Trade, Karachi,

The Chiel Coltector of Customns Appraisement & Facilitation (South), Karachi,
“The Chief Collector of Custoims Enforeement & Compliance (South), Karachi.
The Chief Colfeetor of Customs (Appraisement & Facilitation (Central), Lahore.
The Chief Collector of Customs Enforcement & Compliance (Central), Lahore.
The Chicef Collector of Customs (Nertls) Islamnbad, '
The Chiel Collector of Customs Balochistan, Quetta. _

The Dircetor General, Post Clearance Audit & [nternal Audif, Karachi.

The Dircetor General of Valuation (Customs), Karachi,

The Dircetorate General, Reforms & Automation, Islamabad,

Subject:  CUSTOMS GENERAL ORDER - PROCEDURE FOR CLEARANCE QF GOODS
INTORTED BY INDUSTRIAL UNITS OF ERSTWIHILE FATA/PATA

1 am directed to enclose Customs General Order (CGO) No.01 of 2021 dated
25.02.2021 for information and necessary action,

Encl: As above.

Sccrétary (L&P)
Copy 10:

1. Member (TR-Opcrations), FBR, Islamabad.

Scanned with CamScanner
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Government of Pakistan

Revenue Division ~ .
Federal Board of Revenue ' /_S

Inland Revenue . ‘ l \

P
i
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CNo.7(1)TIPU/IR /2020 Islamabad, the March 1, 202

Circalar f\lo.OQ of 2021 ~ Operations
{laland Revenue/Cuitoms)

Subject: Mechanism to be adopted for the relesse of Consignment of FATAPATA
Residents Stuck-up af the Karachi Ports

A meeting was held under thie Chairmanship of the Chairman, FBR with Inland Revenue-
Operations and Customs Operations Wings to sort ouf the issues of imported goods of
FATA/PATA. residents stuckwp at Karachi Ports, Consumption/installation Certificates,
Postdated Cheques and Exemption Certificates under Section 143 of the Income Tax Ordinarice,
2021,

2. After thorough deliberations between the Chairman, Member (IR-Operations) and
Member (Customs-Operations) following mechanism was devised for the release of
consignments-of FATA/PATA residents stuck-up at the Karachi Ports:-

(i)  The stuck-up containcrs are to be released by Customs authorities against
Postdated, Cheques (PDCs) and sent to their destination (FATA/PATA) under
standard tracker mechanisni.

(i)  The Collector Customs (Enforcement & Compliance), Peshawar, wiil issue
detention orders of the raw materials effective from day the consignment reaches
the manufacturing premise of imparters.

(i) The importer/manufactyrer will be responsible to take the import documents
alongwith detention order to the CIR Corporate Zone, RTO, Peshawar and make
arrangements to have the manufacturing premises/raw material/machinery/goods

imported verified,

(iv) The CIR Corporate Zone, RTO, Peshawar will be Jiable to verify/undertake
physical visit as conducted by the iniporter/manufacturer to the manufacturing
premises where the goods are kept under detention, and allow the raw material o

be consumed/utilized in writing.

(v}  The CIR, Corporate Zone, RTO, Peshawar will ensure the monthly stock-taking
of the. raw materials fo consumed in the production of manufactured goods by
these mantfacturing "units. This stock-taking will facilitate in issugnce. of the

1
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Consumption Certificate under S.No.151 of the Sixth Schedule of the Sales Tax
Act, 1990, ' -

(vi} The residents of FATA/PATA will apply for tax exemption certificates under
section 159 of the Income Tax Ordinance; 2001 for the impord of raw
‘material/machinery in light of the Honorable Peshawar High Court, Mingora
Bench, (Dara-ul-Qaza), Swat's decision dated 24.11.2020. '

3 Commissioner Corporate, RTO, Peshawar and Collector Customs (Enforcement &
Compliance), Peshawar would keep a close liaison to successfully implement the laid down
mechanisma, ‘

Distribution:-

{i)  SAto Minister for Finance-& Revenue.

(i) SAtoChirman FBR.

@iy SAtoMember (IR-Operations)

(iv)  SAto Member (Customs-Operations}

(v)  Chief Commissioner-IR, LTOs, MTO, CTOs, and RTOs.
{vi)  Collector Customs (Enforcement & Compliance), Peshawar
(vii) President Pakistan Tax Bar Association

yal

—
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GOVERNMENT OF PAKISTAN

. i
. REVENUEDIVISIONY [~ 777 - ey ;
FEDERAL BOARD OF REVENUE . . '{ji
L2 X 2] - ) Lo
C. No2(JL&1/2016 Islamabad, the 2* March, 2021

‘The Diyector General of Intelligence & invcshgahon (Customs), Islamabad.
The Dircetorate General of ‘I'ransit Trade, Karachi.
The Chief Collector of Custams Appraisement & Facilitation (South), Karachi,
The Chief Collector of Customs Enforcement & Compliance {South), Karachi.
‘Ihe Chief Collector of Customs (Appraisement & Facilitnion (Central), Lahore.
The Chicf Coltector of Customs Enforcement & Compliance (Central), Lahore.
The Chief Collecior of Customs (Norih) Islamabad.
The Chief Colleciar of Customs Balochistan, Quetta,
The Director General, Post Clearance Audit & Internal Audit, Korachi,
The Director General of Valuation (Customs), Korachi,
The Directomte General, Reforms & Automation, Istamabad.

Subject: CUS’!‘O\‘I‘I GENERAL mznm i*RGCFnURr FOR Ci muanr‘r«‘ OF GDODS

P

i am directed to refer 1o the captioned subject and 10 say that due to problems /

issues faced by the Jron mnd Stecl inéuslﬁcs in erstwhile FATA regording elcarance of A
consignments of scrape, the field formations of FBR wmay implement the subject procedure
prcsmbcd vide Customs General Order (CGO) No.01 of 2021 dated 25 022021 from 20"
March, 2021 in rc.-;pett of these consignments, Moreover, these goods cleared from Collectorates
in Karachi shall be loaded onto scalable trucks with intrusion belt £ trackers installed for en-ronte

monitoring in terms of para 2(i) of Cireular No.09 of 2021 — Opeiations dated 01.03.2021. On
arrival of these trucks in the jurisdiction of MCC.(Enforcement & Campl‘iance) Peshawar, the
same shall be escorted I:y the stalfof MCC {I“nﬁ:rcemem & Complinnce), Peshawar upto factory
premises and will Issue detention ofder in terms of para 2(ii) of the alorementioned circular.

imramag

Ericl; As above.

Secretary {L&P)
Copy 1o

{. Member (IR-Operations), FBR, Islamabad.

Scaﬁned with CamScanner




e s

| R PR Sl
R ‘GOVERNMENT, OF PAKISTAN: L
S . MODELCUSTOMS.COLLECTORATE, / [ é
| APERAISEMENT AND FACILITATION (EAST) FR |
| " mlg
| ‘ :CUSTOM HOUSE, KARACHI el e
No. MCE-ALE. (Eds(j Infernal:Corresponds/09/2020 d:17.03.2
CIRCULAR! - w
h is hercby informed: that; for: 1lie: cdnsignmcmrdcstincd f'or'FA"I’AIPATA the
'conccmcd imporier [ customs agcnl shou!d uppronch lhe"Durcclorate of “Transit Trade for
hstalladdon of tracker cte. in’ pursu:mcc ol' CGO No 01!2021 dalcd 25 0?. 2021 f'or oons:gnmcnts
\}l;t_:r,c_q,sgsg_mgnt has been finalized by e Collectorate..
(Sllnhzad Ah)
Assistant Collector- HQ
Copy for. ml‘ormnuon 10'

R

i 'The ,Colleclm MCC Apprmsmlcm ‘afid I‘ac:mauon (Easl). ‘Custom:-House, Karachi.
';’. e'Director;; Dlrcclurme of T ""'Tradc ustom’ Housc. Knrachl

a;nclu .Customs’ Clcnrmg Agcnt Assocmhon. Kuruchi
i Al 'Eonccrned :

~ Scanned with CamScanné?"
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GOVERNMENT OF PAKISTAN / [ -
DIRECTORATE GENERAL OF TRANSIT TRADE /;ﬂ-’-“%mzu, ,ZJ-—-
CUSTOMS HOUSE FBR\,—» b -
KARACHI . o
‘ ] ' TT12 B PRKIST '
. . et s o R o =
.No.Sl!I\tdlsc/IGQOI?-DTT , _ :R L H . ‘ i‘ t Dated./-F.OB.ZO'ZI //
The Chief Collector of Customs, - T A g

~ Appraisement-South, - “/—q
“Customs House, ' y’ \ /ﬁ

Karachi. /

Subject: ' CUSTOMS GENERAL ORDER - PROCEDURE FOR CLEARANCE OF GOODS
IMPORTED BY INDUSTRIAL UNITS OF ERSTWHILE FATA/PATA.

Please refer to Board's letters No.2(2)L&P/2016 dated 25.02.2021 and 02.03.2021, and
Customs General Order (CGO) No. 01 of 2021 dated 25.02.202]1 and letter of even number dated

11.03,2021 of this Directorates General on the subject cited above (copies enclosed).

2. "It is stated that vide above referred letter, necessary instructioris have already been issued
byv this Directorate General to M/s, TPL Trakker (Pvt.) Ltd., for manually installing tracking devices for
the subject consignments and to ensure en route tracking and monitoring till the development of the
functionality in the WeBOC system. However, keeping in view the processing of such consignments in
the Collectorates and non-availability of access to their data by the Directorate of Transit Trade in the
. WeBOC system, it is suggested that such consignments may be cleared in the system by the respective
Collectorates only after implementation of the required condition as prescribed in the CGO and Board’s
instructions issued vide letter No. 2(2)L&P/2016 dated 02.03.2021. In this regard since control mechanism
for clearance of such consignments lics"with the Collectorates, they may accordingly get the written
confirmation from the concerned clearing agents / bonded carriers regarding the installation of tracking

device by M/s. TPL Trakker (Pvt.) Ltd., before clearing the consi gnments; in the WeBOC system.

Encl: (As above) ‘ . W& 57/ LA gn
T ‘-‘____—i‘

(Ahm e¢za Khan}
Director General
Copy to:
1. The Chief (Facilitation & Compliance), Federal Board of Revenue, Islamabad.

2. The Collector, MCC (Appraisement & Facilitation), Port Muhammad Bin Qasim, Karachi with the
request to dircct the concerned staff of the Collectorate for sharing the information of bulk cargo
with the Senling Foca) Polat at QICT for menua) sealing in wildition 1o mounting of trucking device
an requeylted b hig letter Nu.Group-V-133-2020-P(/223 dated 16.03.2021.

3. The Collector, MEC (Appralsement & Facllilation-West), Customs House, Karnchi.

4. The Collector, MCC (Appraisement & Facilitation-East), Customs House, Karachi. ‘

5. The Chiel Exceutive Officer (CEQ), M/s. TPL Trakker (Pvt.) Lid with the directions to manually
install the tracking devices for the subject consignments and t0” ensure en route tracking and
monitoring till the development of the functionality in the WeBOC system.

6. All Pakistan Customs Bonded Carrier Association, Room No. 107, 1 Floor, Business & Finance

* Center L.l. Chundrigar Rond, Karachi, '

7. Karachi Customs Agent Association, Office Address: 2™ Floor, Burhani Terrace, Bohri Road Off:

Eduljce Dinshaw Road Opp: Customs House, Karachi. '
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=2y GOVERNMENT OF PAKISTAN
' 15? R " MODEL CUSTOMS COLLECTORATE /,,,.,,4,..\
- %’ AY (APPRAISEMENT & FACILITATION) - FBR
U=/ = °  PORT-MUHAMMAD BIN QASIM | -
'KARACHI
No. SUMISC/12/PQ-Bulk £ T Dated: 17032021
‘ {L. L B ‘ Y
The Terminal Manngcr Bt bl

Port Muhammnd Bin Qasim
}\amch

Mujahid Ol Terminal (MOT), /
ddiTmiiton, o&

Subject:  DELIVERY OF IMPORTS MADE BY THE INDUSTRIAL_UNITS OF
ERSTWHILE FATA/PATA

-~ . Please ref'cr'lo'lhe‘-subjcct cited above:

2. ';'In lhe light of Customs General Otder: (CGO) No. 01 of 2021 dated 25.02.2021,
issued by the Federal Board of: Revcnuc, Islamabad (copy enclosed), the containers/vehicles
carrymg lmported goodslraw material mednt for: consumpuon by industrial units located in
" erstwhile FATA/PATA areas shall have to be monitored enroute on the basns of Tracking and
Menitoring of Cargo Rules, 201:2.,.-Agc0rd_1ng_ly, you:are hereby_dxrected to cnsure that no ex-
borid &argo destinéd for FATA/PATA.is allowed: defivery J gite-out by the terminal without
installation of tracker on each vehicle; with immediate: effect. ‘Due 10 system constramts the
importerand / or i its clearing agent shall, henceforth, prcscnt manual. proof of tracker installation
on the vehicle carrying ex-bond cargo 1o the Colleciorate which shall Intimate the same to the

terminal for allowing delivery of each vehicle,

(Shah Samad Hamadani)
Deputy Collector
(Bulk)

" SéannedAvith CamScanner
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GOVERNMENT OF PAKISTAN /‘_‘%\
COLLECTORATE
BR

‘MODEL CUSTOMS
(AI’PRMSEMENT & FACILITATION) wmm
PORT MUHAMMAD BIN QASIM
KARACHI
‘No: Sl/MlSC!lZIPQ-‘Bnlk e Dated: 20.03.2021
. r."*,_i‘- ,,'- K A - F»}: % i Lo :‘ 3
The Tcrmmn! Munager, . : o
- “Pont Muhammad Bin Qasim, i
* Karach.
Subject DELIVERY OF IMPORTS MADE BY THE INDUSTRIAL UNITS OF
. E R'STWIIILE FATAPATA .
‘Please refer to the subjccl cited above,
2, © The lettér No. SﬂMISCIIZ!PQ»Bulk dated 17.03.2021 issued by this office is

" lierchy withdrawn; with 1n1med;atc cffect and uniil Turther orders.

)

(Shah Samad Hamadani)
Deputy Collector

(Bulk)

M/s MapakQasim Bulkers (Pvt) Ltd;

M/s Muhammad Hussain Termina),

‘M/s Bulk Ol Terminal (Pvt) Ltd (IFFCO)
M/s Zalheer Hafeez Tank Terminal

M/s Ferozesons Tank Terminal

M/s Pakistan House Intensational ('vt) Lid
M/s Terminal Lid

M/s Mujahid Oil Tenminal

M/s Hamza Tank Terminnl (Pvt) Ltd

M/s Kashif Basit Trading

M/s A:Puri Terminal

«  M/s FWQ Bulk O#! Terminal

o M/s Cargil Pakistan ' ot
e . M/s Apical Oil Terminal Pvt. L.mu!ed "\l" SR .

Scanned with CamScanner




IN THE PESBAWAR HIGH COURT / b
. . —_—
PESHAWAR '

In Re: Writ Petition No. ___ 2\ ~oe\ /2021 <y
With Interim Relief

M/s Dargan Polymer (Pvt) Ltd Aﬂ N ggﬁﬁﬁr&
Plots No. 55, 56 & 57, Small Industrial Estate Dargai, Malakand

........... Petitioner

Versus

1. Government of Pakistan 7
through Federal Secretary Finance and Revenue Division, Islamabad

2. The Chairman
Federal Board of Revenue, Constitutional Avenue Islamabad

3. Secretary (Law & Procedure) '
Federal Board of Revenue, Constitutional Avenue, Islamabad

4. Collector of Customs
MCC, Custom House, University Road, Peshawar

.S, Deputy Collector of Customs

Customs Dry Port, Peshawar
6. Deputy / Assistant CoHector of Customs
Customs Station, Torkham
7. Collector of Customs (Appralsement) / (East / West)
MCC, Custom House, Karachi
8. 'Collector of Customs MCC ({mports) ATT o)
Port Qasim /Karachi Port, Karachi i
‘ Ex
. ) Pe h A
9. Collector of Customs ) Mr:gz‘:: Bar-m%.‘;: Bse,:;th
MCC, Custom House, Quetta
14. Deputy / Assistant Collector of Customns
Customs Station, Chaman :
11. Chief Commissioner / Commissiorer Inland Revenue
Regional Tax Office, University Road, Peshawar =~ - :
vrivnnsees Respondents

FILED TOW-\I(IT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF ISLAMIC

AR 20
: REPUBLIC OF PAKISTAN 1973
‘Q\N ddition egistrar

D:\My Dacuments\Dargai Polymer-CGO-WP 2021.docx
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PESHAWAR HIGH C( COURT MINGORA BENCH/

I6)

DAR UL QAZA; SWAT

/_‘

Peshawar H

_ Mingora Dar-ul-Q3

H

urt Bench
za, Swat.

Present:  Mr. Isaac Ali Qazi, Advocate, for the
petmoner
kK .
Learned counsel for petitioner

contended that vide Cﬁstoms General Order No. 01
of 2021 dated 25"™ February 2021 as well as
Circular No. 09 of 2021 an extraordinary stringent

procedure has been furnished and provided for

erstwhile FATA and PATA. The learned counsel

added thﬁt such mechanism has

totally been
discrimin_‘atory and vidlative of Article 25 of the
Constitution as aliké procedure has never been
provided for i'ndu,str_ial _concerns of rest- of the
country. The learned counsel also 6ontended that
providing of the procedure has been without
lawful authority and violative of the mechanism

provided through Entry No. 151 of the Sixth

release of goods' imported for industrial units of

FORM OF ORDER SHEET
(0707174 & +} APV IR
Case NO.....cooveeiiiiiieiiee i (o SOt
Serial No, of ordér . Date of Order Qriler or other Proceedings with Slgnature of Judge or Magistrata and that of parties or
or proceéding C o or Proceadings counse! where nooessary
e e R e ey U P R B B 3‘ R il s R A
124.03.2021 | W.P. No. 312-M/2021

Schedule to the Sales Tax Act, 1990 as well as the.

"Nawab~ (D.B.} Hon'ble Mr, Justice Ishtiaq Ibrohim
Hon'ble Mr. Justice Wiqgar Ahmad
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provisions ‘of section 159 of the Income Tax

I

Ordinanck, 2001 as e?cpléined and interpreted in
Judgment of this Court dated 24.11.2020 rendered

in the case of “M/S Hadi Khan Silk Mills &

others v/s Government of Pakistan throupgh

Secretary Finance & others” (“W.P. No. 442-M

of 2020”). He further contended that the impugned

sﬁgge_sted n;eas'ures had been totally unreasonable,
illegal and confiscatory ir’1 _natufe all'so. Let notice
of the instant petition be issued to respondents f@r
21.04.2021. In the meanwhile, respond'ents No. 4,
S5& 11 shali also file t}ieir para-wise comments to
the instant petition-

Interim Relief

| Notice for the date fixed. Till then
operation of the Circular No. 09 of 2021 dated

01.03.2’021 shall remain suspended.

. ;s
S0 ‘ %A Z i .
Name of Applicante/ -2 12 ’)‘9%
Date of Presentation of Applicants :

Date of Completion ot copj;)s':%.:d') =

- No of Copies-~ /‘7

" Urgent Feemwem P
Foe cn.medu.--.muj‘%-— p ‘
pate of Relivery ofc::pha'.w"‘_ | "127 |

DGE

"Nawab* (D.B.) Hon'ble Mr. Justice Ishtiag Ibrahim
. @/ Hon'ble Mr. justice Wiger Ahmad
Ay
i ‘
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IN THE PESHAWAR HIGH COURT, MINGORA BENCH DAR-UL-

QAZA, SWAT

W.P No. -M/2021
With interim relief

M/s. Wasim Sharif Industries (Pvt) Ltd
through Authorized representative Mr. Muhammad Samin Jan,

(DIFECLOT)...cucuiiiiieceiecee e, .....Petitioner
VERSUS
Government of Pakistan through Federal Secretary Finance & Revenue
Division, Islamabad & others............cocoeeeeeevevveieees Respondents
| NOTICE

To |

1. The Government of Pakistan through Federal Secretary Finance &

A Revenue Division, Islamabad.

2. Federal Board of Revenue, through its Chairman, Constitutional
Avenue, Islamabad.

3. Secretary (Law & Procedure) Federal Board of Revenue,
Constitutional Avenue, Islamabad.

4. The Collector of Customs, MCC Customs House, University
Road, Peshawar.

5. The Deputy Collector of Customs, Customs Dry Port
Peshawar/Aza Khel.

6.  The Collector of Customs Appraisement/(East), MCC Customs
House, Karachi.

7. The Collector of Customs Appraisement/(West), MCC Customs

_ House, Karachi.

8.  Deputy/Assistant Collector of Customs, MCC Customs Station

_ ‘Chaman, Quetta.

9. The Chief Commissioner (Inland Revenue), Regional Tax Office,
(RTO), Jamrud Road, University Town, Peshawar.

10.

11.

The Collector of Customs MCC (Imports) Port Muhammad Bin

Qasim, Karachi.
Deputy/Assistant Collector of Customs, Customs Station,
Torkham

Respectfully Sheweth:
Please take notice that I am going to file Writ Petition

Qaza Swat.

before the Hon'ble Peshawar High Court Mingora Benc!ﬁ Efr-ul-

Muha mad Akbar Kh
Date: 26/03/2021 Advocate High Co
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