
tN THE PESHAWAR HlcH COURT, BENCH M!NG0RA,/
DAR.UL-QAZA, SWAT

OBJECTIOII SLIP
h*t/ )C

1. This petition has been presented by /U O-ez-L-
2. Signature of council/petitioner requires on
3, Enactment underwhich the petition was file is not mentioned correct,

4. Approved file cover is not used.

5. Affidavit is not duly attested/appended.

5. Checklist has not been fitedlduly filled inlsigned

G-ffiifion1annexu res are not properly paged according to index. )s /.r< 
1J hatls/fr

8.certifiedcopiesofannexures/page#-havenotbeenfiled.
L Copies of annexure/pages # 

- 

are not legible.

10. Certificate be fumished that whether nay petition on the subject matter has earlier been filed in this court,

11, There should be separate application for each prayer/case.

12. Copy of application is not delivered to A.G.

13. Ihe appeal, revision, applicatlon is time baned.

14. . Value for the purpose of court fee and jurisdiction has not been mentioned in the relevant column ofthe opening sheet.

15. opening sheet has not been filled in properly.

15. The P/A ofthe council engaged is not attested/signed by all petitioners/appellants.

17. Chamber address and phone number of council has not been mentioned on index/wakalatnama.

18. Memo of parties name & address not filed.

19. Petitione/s/Attomey of Petitioners' CNiC #/present address/permanent address/ph orc #/ Cell #/Fax#/E-mail
address hasnotbeen mentioned in memo of addresses ofthe parties. . -.,A \ky'1,( ,,

@fio.orrerenedcasesisnotgive n/cotrcct. *' 
Itr",.,',i n"/ 

'

21. Petition received by post is not entermain-able except through jail. L
22. Petition containing overwriting is not entertain-able, Fair petition be filed.

23. Appeal/Revision is not competent.

24. List of books have not been mentioned at the end of the petitibn.

25. Case does not relate to

t

26. Petry9fi should be drafted by a person competent to do so.

@sparecopies befiled.

28. ln what jail the pettioner is confined.

29, Revision/appeal may be filed on the prescribed form.

30. Copies ofannexure are nottranslated.

31. Court fee stamps are not been affixed.

32. Power of Attomey is not attested bythejail authority.

33. Certified copies of impugned orders/decree sheets/pleadings/evidence/ground of revision/aopeal before
DistrictJudge have not been filed.

34. DistrictJudge orany otherJudicial Officer cannot be made as respondent on top of the petition.

35. lndex has not been filed/signed/duly completed/or it carries overwriting.

36. The Petition has not been flagged/marked with annexures' marks.

37. Power of attomey for petitioney'petitioners has not been filed.
38. Every miscellaneous application should be followed by an affidavit.
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URGENT FOR M
BEFORE PESHAWAR HIGH COURT,
MINGORA BENCH (Dar-ul-eaza), SWAT

Cr. M # Z3r"') of 2ot8
in

Misc No 41 OF 2Ol7 z,tt 4r7 a- r.--r' A@te-/ aza .s)s7r,

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.

(Petitioner)

VERSUS

Amir Zaman Khan, the then SHO, p. S Matta, Swat etc

(Respondents)
Will you kindly treat the accompanying petition as

urgent and in accordance with the provisions of Rules

9, Chapter 3-A, Rules orders of the High Court Lahore

Volume V.

2. The grounds ofurgency are:

a. That the property of the petitioner has been

attached.

b. That due to dismissal of Criminal Appeal, the

acquittal order of the father of the petitioner has

been maintained by this august court.

c. That due to above reasons the instant petition if
could. not be treated as urgent then the petition will

become aimless and the petitioner will suffer

irreparable loss.

Petiti e ough

1

FTLEDTODA'!

09 FEB 2018

WILAYA ALI KHAN

\

Advocate

@
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BEFORE THE PESHAWAR HIGH COURT, BENCH
AT MI|YGORA, ST,T/AT

Cr.M No. 33 *'l of 2018

In Misc:No 4l of 2017 i" 
^i,"r/ natr/ ,,/d.ilrfa

Fazal Hadi S/O Chamanuddin Chamnay Resident of Chuprial Tehsil Matta

District Swat.

I,TRSUS

1. Amir Zaman Khan, The then SHO, PS Matta Swat

2. The State through AAC

INDEX

"C&D"

Petitioner thr ug

lYilayat Ali Khan
Advocate High Court

At Park Hotel,Saidu Road Mingora swat
Cell:0300 907 5335

FTLED TODAI|

13 FEB 20't8

)

FILED TODAE

-/r EB 2018

; ,, i,crr; i'ggistrar

S.No Description of Documents Pages Annexure
I

Application.

2 Memo of Addresses of
Parties I

3 Copy ofFIR t
4 Copy o1' Objection Petition 6. to "B"

5
Copy of orders Dated

24101t20t8
//. 33i

6 Wakalat Nan'ra. ab

\. dttional ReEisttrr

@-tittqA

(Respondents)

I
I

I
I

I

\

V



BEFORE PESHAWAR HIGH COURT. MINGORA
BENCH (Dar-ul-Qaza), Swat

Cr. M * 33'-1 of 2o18
in

Misc # 4L OF 2OL7 t b;&,y' Mr'n-,/n/6' il3//r)

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.

(Petitioner)

VERSUS

1. Amir Zaman Khan, the then SHO, P. S Matta, Swat.
2. State through Additional Advocate General.

(Respondents)

APPLICATION FOR RESTORATION/
RESURRECTION OF THE ABOVE PETITION
FOR ITS DECISION ON MERITS WHICH HAS
BEEN SINE DIE ADJOURNED BY THIS
AUGUST COURT VIDE ORDER DATED 24-OL-
2018

RespectJullg Sheweth:

1) That the father of the petitioner namely Chamnay was

arrested in case FIR # 461 dated 21-09-2007 under

section 3O2,324, 427, L48, 149, lO9 PPC. Copy of the

FIR is annexed herewith as ttAnnexure A".

2) That the trial court acquitted the father of the petitioner

vide order dated O1-11-2012.

\\

@

F|LEDToDE

09 FEB 2018
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FILED TODAT

09 FEB 2018

3) That the appeal/ Cr A # 223-M of 2OI2 has been filed
against the above mentioned judgment in this august
court.

4) That due to non-appearance of the father of the
petitioner, this august court directed the trial court to
initiate proceedings under sections 88 of CrpC vide

order dated 24-Ol-2O17 whereby the property of the

petitioner has been attached.

5) That the petitioner had filed the above objection petition

in this august Court under section 6-A, 6-8 of section

88 of CrPC. Copy of the Objections petition is

"Annexure 8".

6l That this august vide order dated 24-01-2018 has

ordered for sine die adjournment of the petition filed by

the petitioner. Copy of the order dated 24-0l-2018 is
annexed herewith as "Annexure C'.

7) That this august court vide order dated 24-07-2OlB

dismissed the Cr A # 223-M Of 2072 & 23l-M of 2012.

Copy of the judgment/ order dated 24-Ol-2O18 is

annexed herewith as t'Annexure D".

B) That as this august court has maintained the acquittal

orderf judgment of the trial court dated OI-I7-2012 by

dismissing the appeals, so the instant application is

hereby filed for restoration/ resurrection of the petition

for its decision on merits.

It is, therefore, humbly prayed that on the acceptance of

this application, the order for restoration/ resurrection of the\.r,Y*n,n*,

&
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above mentioned petition may kindly be issued and the same

may kindly be restore for trre enas of jg]li.c.q 

erlAppricant,*-m. 
cV/.,u'

*rror/l''(r1);.
ADVOCATE

AFFIDAVIT

I, Fazal Hadi, Petitioner do hereby solemnly affirm on oath

that the contents of this application are true and correct to the best

of my knowledge and belief and nothing has been concealed from

this august Court.
Deponento

Hadi

F!!-ED TODAI

09 FEB 2018 e R
li

Minqora Bench/Da
roh Court
r:ul-Qaza, Swat
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BEFORE PESHAWAR HIGH COURT, MINGORA
BENCH (Dar-ul-Qaza), Swat

Cr. M * 79,'l of 2O18': Iln

Misc No 4l OF 2OL7

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.

(Petitioner)

VERSUS

1. Amir Zannan Khan, the then SHO, P. S Matta, Swat.
2. State through Additional Advocate General.

(Respond.ents)

CORRECT ADDRESS OF THE PARTIES

connect eooness or

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.

(Petitioner)

Cl{/C #: /o'da/ -?e 6iA g Z- z
Mobile #, ,t4 /6/noj4-

1. Amir Zaman Khan, the then SHO, P. S Matta, Swat.
2. State through Additional Advocate General.

(Respondents)

Petitioner icant

Fil-ED ToDAq

09 FEB 2018

WILAYAT ALI KHAN
Advocate

@--
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BEFORE
MINGO

PESHAWARHIG

lk-td . .1) 6

I{ CCMf{?-

lr

THE
RA BENCH/DARUL QAZA SWAT

MiscNo. / 2017
In

Criminal Appeal No. 223-M / 2012

Obiection Peti

Fazal Hadi S/o Chamanuddin Chamnay I1/o Chuprial, l-elnil
Matta, District Suat.

... Petitiatrcr

tion Ws 6 A, 6 B of Section 88
of Cr. PC.

Resp e ctfally Shera eth:

The petitioner submits as under;

L. That the local police of police station Matta clmrged. tlrc fnt)rt:r

of the objector, Chamnay in case FIR No. 461 dated 21-09

2007 U/s 302,s24,427,148,149,109 ppC (Copy of trrc Ftrl is

annexure "A"),

2. That the trial court acquitted the father of the objector uitle

order / judgment dated 01-11-2012 (Copy of the order dalal

07-11-2072 is annexure "8").

yERSUS

'1. Amir Zaman Khan the then S.H.O police Station Nlatta.
2. State through Additional Adoocate Genera.l.

... Resportdents
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3. That the appeal / Cr A No. 223-M of 2012 has been fitetl
against the judgment dated 01-1.1-2012 before this Hon,blc

Court (Copy of memorandum 9f appeat is ahhexure ,, 
C,,) .

4. That due to non-appearance of the accused Chanmay, tltis

august court has pressed the prooision of section BB of thc Cr.

PC, Ity directing the trial court to initiatu proceeding u/s Bg

of Cr.PC, through order sheet dated 24-01-2l0lt (Copy o.f' the

order sheet dated 24-01-2017 is annexure "D").

5. That the local police of Police station Chuprial infonrrcrl t)rc

objector about the attachment of the property of tlrc oltjct:tor

U/s 88 of Cr.PC, as per direction of the triat tourt i.e. A'l'C nt

Gulkada Swat.

6. That the attachment of the property of the objector U/s 88 oJ

Cr.PC is against the Lazo and facts hence aide order dat.cd 24

01-2017 is liable to be set aside on the follozoing grotmds.

Grounds:

ti

1111

'Ji 
''1

That wlrcn the father of tlrc objector acquitted and tlrcrebrl

released from the Paytam Sub jail Szoat, the objector along

with Barkat AIi Khan S/o Sher Zada Khan ll/o AghtrL

Tehsil Matta District Szoat and Sardar S/o Rahtnt Zada

I1/o Agal Tel'rsil Matta District Swhi receizter| tlrc

Chamnay Khnn from the sub lail aboae and got on trLolor

car, ztrhen they reaclutl from sub lail Paytatrt to uillngc

Gashkor, there the Pak Army intercepted the aehicl.e of t)u:

Chamnay, and then took baclt the Chamnay the Jatlrcr oJ

o

1.
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the objector to unknozon place and also badly bcatert tha
objector along utith two.other persons namely aboue.

That the two other persons namely Barlcat Ali and" Snrtlnr
bounded utith accused Chamnay, they being tlcltonettt
savar W Allah regarding the intercep,tion of tlrc uehiclc

and thereby taking baclc the accused Chamnay to unkrrotorr

place, to this extent they filed there ffidaoits (Copt1 ol tlt:
Afidaaits are annexure "E €j F.).

Tltat the objector tried his leoel best,,t,o searclt or.r t tltt:

Chamnay Khan but on Stt, February 2016 the hoo pcrsorts

in plan cloths came to tlrc house of objector, hnntlctl otrr
the CNIC of tlrc Chamnay and said to the objector thnt rlo

not try for search of Chamnay and. uent back (Copr1 o.i

CNIC is annexure "G").

That nour the proper$ of tlrc father of the objector ir;

deaolaed to tlrc LR's of Chamnay, as such the propcrtrl is

joint, thus the same is not is not partitionable at this staga

tohichfor alegal cause shallbe adopted.

That the non-appearance of Chamnay is not his tlelibcrnt:c

Act, but as per tlrc oral statement of tlrc tzoo persons, thc

objector are sure thnt tl.Le Chamnay had died. Hoto u d.c,r.rt.l

person can approach to this Hon'ble Court.

That acquitted accused be presume innocent, it is tlrc du.iy

of the prosecution to proae its case, but the court crur ltnss

an order of acquittal in absence of accused,

a.



f

It is th.erefore aery humbly praVed tlnt, bll
accepting the instant objection petition, eorlie, ord),
datud 24-01-2017 ruay kindly be qi!ftd.rautn.

7Lrt,g,q
fr

Petitioner
Tfuough Counsel

opttl
'v{

Ati
Adaoca High Court

I do hereby solemnly aff.rm and declare on o lr tlnt
all the contents of this objection petition are true ttttl
correct to tlrc best of my lcnozoled.ge and belief and rnthiug
has been kept concealed from this august court.

Deponent
Fazal Hadi
S/o Chamanuddin Chnn u Lnt1

CN/C No: 15o01 -92 B5JJ7. t

A.FFIDAWT:

/"Wd)
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BEFORE THE PESHAWAR HIGH CO[ff{]I
MINGORA BENCH/DARUL AZA STA/A'7-

Misc No. / 2017
In

Criminal Appeal N o. 223-M / 20L2

Fazal Hadi VERSUS Amir Zaruan l(han etc

Memo OfAddresses

Address ofPetitioner
Fazal Hadi S/o Chamanuddin Chamnay tt/o Cl'ut P ri nl,

Tehsil Matta, District Szoat.

CNIC No: 1,5601-9285347 -7

Cell No 0344-9665035

Address o Res ondents:

'1. Amir Zaman Khan the then S'H'O Police Station lt'4ntttr

2. State through Additional Adttocate Generdl|

Petitioner
Through Counsel

,{fr,l
&n

Fa Ali
Adaocate High Courl
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EFORETHE PESHAWITR HIGH COURT

MINGORA BENCI{ DARUL AZA
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MiscNo.
q(

/ 2017

ln
Criminal Appeal No. ?-23-M / 2012

Fazal Hadi S/o Chamanuddin Chamnaqll/o Chuprial' Tehsil

Matta, District Swat.

...Petitioner

vEltsus

. Amir Zaman-I(han the then S'H'O Police Station lilatta

. State through Additional Atloocate Get.eral'

...Respondents

ob ection Petition s 64, 6BofSection 88

of Cr. PC.

RespectfullY Sheweth:

The Petitioner submits as under;

1. That the local prtlice of poli':e station L4atta chargcd the father

of tle objector, Chamnay in case FIJ?;No' 461 etated 2L-09-

2007 U/s 302,324,427,1'48'14s'10s PPC (Copy rf the FIR is

annexure " A")

2. That the tial court acquitted the father of the rtbiectot aide

ordt:r / judgment dated 01-L1'20L2 (Copy of tlu order dated

01.-L7-2012 is annexure "ll")'

)
)
)

7

2

I

I

i

FILE{.I T{tDAf

J5 FE8.2017
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WAR HIGH UR
@AR-UL-OAZAI, SWAT

FORM OF ORDER SHEET

Court of

Case No.

24.01.2018

of....

t

'+h

Order ot olhet Proceedingt oJpa terSlgMtwe oIJudg" ssary.

CnM 41-M/201 7 in Cr.A 223-w2012

Present: Mr. Farman Ali Khan, Advocate for the
Petitioners.

Learned counsel for the petitioners submitted

tirat W.p 411/2017 (Habeas Corpus) of the petitioners is also

pending before the Hon'ble Principal Seat and requested that

this petition may be adjoumed sine-die till disposal of the

said petition. Hence, this petition stands adjoumed sine-die.

Leamed counsel for the petitioner is at liberty, wherever

desires to file an application for its resutrection.

GE

%,E

(D.B) HOrasL! ri. JUlTtcE llrfYllo tliaHtf
HOra'aLE fi. JulrtcE uHliarao xlrr iarHFooz

L>1
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JI]DGMENTSHEET
IN THB ]PESHAWARIIIGII COURT,

MINGORABENCII
(, Iudi c i al Department)

1. Cr.A No.223-Mlt0l2

Abdul Jabbqr Ehan and 03 orhers
(Appellants)

Versw

Faul Maala and 02 othen
(Respondents)

Prr:sent: l,lr. Sher Muhammad Khan, Advocate for
alpellanl.

Mslak Sanear Khan, Advocate for Stae.

MS Liaqat All Khan and Fazli Ghafoor,
Aivocatx for acquined accwedhe$rondents.

2. Cr.ANp.231-M4012

The State
(Appeiluni

Yersus

Faul Maula an,{ 01 other
(Respondents)

ErsEsui
Malal Sarwar Khsn, Advocdle for State.

MS Liqat Ali Khan o Fazli Glurfoor,
Ahocates for acquitted acatsed/
rerpondents.

Date of hearing: 24.0t.2018

JADGMENT

I.j.oJt/r3. | ,r.' ut I'd.. bbt /l,i.,,,r
' lrtr tutuc. ,duae ralN,,*M.rt@t

((}-1N^ 12t-M olrtt1Aral t tlo trLo.!ta dd VL f@t Met'.nn o* otha)

'/d
(

\iF'
-\'/"

[tr

ISIITIAO IBRAE!M,------'1.- Through this

judgment we propose to decide this criminal

appeal bearing Cr.A No. 223-Ml20l2 and the

\-t \,

connected Cr.A No. 231-M/2012 both



4-.d. D . /,

enranating fr(,m one and the same judgment

dated 01.ll.2AD of the leamed Judge Anti-

Tenorism Court-IV, Malakand Division at

Matta, Distri,lt Swat whereby tle accused

respondents have been acquitted in case F.LR

No. 461 dated 21.09.2007 under Sections

30'213241 42711481149 P.P.C read with Section

7 ofthe Anti-Terrorism Act, 1997, registered

at ]lolice Station Matta, District Swat.

Abstract of the prosecution case

as set out in rhe II.I.R is that some unknown

terrorists made firing on Muhammad Afzal

Khan and his companions at 11:00 hours on

came to ligltr: that Muhammad Afzal Khan

alongwith Abdul Jabbar Khan, Tehsil Nazim

t B: Mt. tsd.. lAiq ltuo,tn
tttt ttd.. Mxh.nn&t NNb Mo'loo.

(oA Na ,rt-M ol'retz Attl t.,t* ftd.n dla, yL Fttt tt'L t'J * e'Lr)

1.s

(

-2-

2.

@

G,tr;.'

l:

21.09.2007 orr main Shakar Dara-Drushkhela

road near Changazai Banr at a distance of 3/4

KIvIs from police station Matta. On receipt of

information, S.H.O Amir Zaman Khan (PW-6)

accompanied by police contingent, rushed to

the place of rlccurrence where he found red

colour Jeep bearing No.50/SW owned by

Mrrhammad /.fzal Khan' On further query it



-3-

il

Matta, and oth,:r companions were proceeding

to his house filrm Shakar Dara in the vehicle,

when they reached the place of occurrence,

sonre unknorvrL terrorists made indiscriminate

result of which Muhammad Khaliq and Sher

Alam Khan, diver and gunner of Muhammad

A0al Khan, died on the spot whereas

Mutrammad Aftal Khan, Abdul Jabbru, Saraf

Khan and Baklrt Rawan sustained injuries who

had already been shifted to hospital Matta. The

l

vehicle was also found in damaged condition

du: to fire shos.

3. S.H.O of the police station who is

also complain;rnt in the case, drafted .Mtrasila

Ex.PA/1 and trent the same to poiice station as

special report througlr constable Jamal-ud-Din'

Ttre contents of Murasila were incorporated in

formal F.I.R @x'PA) by Habib-ur'Rehman

ASI(PW-12).

1. 'llhe deceased and injured were

medically exunined by Dr. Hidayatullah Khan

(I'W-7) on the same day' Investigation on the

/ -.{

IF,,
l" I
\r:. i,\\p-t

\:

^"n. b ' '.f .-e

firing at them from the nearby graveyard as a

,.r-rr". I aa: t+ Jt!d.' t'h'kC ft'r"i
:a'' "ta 

t('l.', , Ntn Hnia
(O./ lta 1,t'lt t{'tl' AW l,/r'.'$a t' tut vL fal ,&l< Pl* Aat

I
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spr)[ v/as corrducieC b7, Ztr Bakht ASI[nv,

yrtro lnier +n died and coultl not be excnined at

trinl stage. 'fte cace rvas initially in'restigated

by Khan Shciin S.I G\f/-11) rvhereas partial

investigation was also conductecl by

Muharnmad Rbhman S.I (Pit'-s).

t Rcspondcnts accased th3ryquy

anrl fazal Maula alongwith other absconding

co- accused rv,:re nominated by Abdur Razaq

anrl Yousrf Khan, tather and blother of

der:eased MulLammad Khaliq and Sher Alam,

respectively irr thsir statements under Section

16,1, CI.P.C recorclcd on 28.09.'201A.

Respondent ltazal Maula was ancsted on

20.09.2010 wirereas respondent Charnnay was

arrested on 3(1.09.2010 whose confession was

recorded on I.:.10.2010.

6. A'.fter completion of invcstigation,

ch:rllan rvas submitted in Court for tiai of the

respondents accused who were formaliy

chrrged for ttLe offences on 18.0i.2011. They

pleaded not guilty and opted to face, the trial.

In' order to trubstantiate its case against the

t 1*rrs. I DB: ut, Jsabc ,!h,b1 ttl"I
Ll. t,rtdc. nrtta,,,,&d Nr'} rtehlao.

(()iN.2rttl4,,,t)rant$o,t.ddtu vL F.al nhtL Br o" ottt')

I

-<fi">.
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acr)used, pros')cution examined as many as 15

witnesses anrl closed its evidence. During

examination ofthe accused under Section 342,

CriP.C, they pleaded to be innocent but did not

opt to producr: evidence in their defence or to

reoord their Srtatements on oath in terms of

Section 340(2), Cr.P.C. At conclusion of the

trial, the lerrmed trial Court fc,und the

respondents alcused innocent and they were

acquitted of the charge vide judgmenr dated

l

01111.2012, hence, rhis appeal and Lhe
.

cormected appaal preferred by State.

During the course of his

arguments, Ieirned counsel for the appellants

initially mis(rd some Iegal points. He

corrtended that Sharia Nium-e-Adl

Regulotion, 2,9A9 tvas very much in vogue at

the' time of trial of the accused/respondents,

therefore, Lhe 'proceedings of their trial should

Irave been co:'rducted according to ilharia as

ordained undr,r Para-9 of the Regulation. He

maintained that under Para-6{2) of the

Regulation ibrd, proceedings in criminai cases

trr: tl, . Jat4t , lt*tleq ,btu^ln
]t. rdb. |rut 6tnd n"stir tlotl)r.

A-a* , t) . 17

/S-je
/n\/ \
i,?r,'\i-iIl(Lr\:\ r

.f

' (o,,1 No- it.tt .t 2rt: Attrt r,tte xt . ,nn olta lL F.'tl tl"'t r,s a, ? dta)

o
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are to be conducted by Courts of eazis and the

trirrl held before the Aati-Terrorism Court was

couram non -iudice. The second legal point

raised by leanrcd counsel for the appellants is

that confession of respondent Chamnay, which

was disbelievrd by leamed trial Court, was not

to be evaluated under the Qanoon-e-shahadat

Order, 1984 r$her the stune was to be treated

under Section 19 of the Actions (in Aid of

Chtil Power) Regulation, 2011. On merits,

learned counsel for the appellants submitted

that voluntary confession was recorded by one

of the acquitted respondents which was in

accordance with law but the leamed trial

Court, withoul any legal justification, did not

corrsider the same for conviction of the

accused. He concluded that the impugned

judgment of acquittal be reversed and the

respondent be convicted in accordance with

law. Leamed State counsel supported the

arguments of leamed counsel for the appellants

and further rnrbmitted that prosecution has

brought reliable ocular and con'oborative

evidence against the accused but the same was

OB: lrt h*.I*tultbr.Lta
,r.. t.*a N.tear.el Nd. Lttoo,

,.;^les. I

(AnN.zt -N dtar: AN l-L) ,l.aC -ta t F.d rkt L kt N rtal

-6-

Lt- I
7 ( rl'<

\$1t

I

t



&-.d,D,/1

f

8.

mi sinlerpreted resultin g into grave miscsriage

ofiustice.

Learned counsels ibr tire

respondents accused submitted Lhat the

accused respo rdents have not been nominated

in the F.LR rather. they were charged in

16Ill64,Cr.P C statements at a beiatcd stage.

Furlher contended that prosecution case is

sulfering fron. various infirmities and gtaring

contradictions, hence, does not qualifr the

staldard tbr conviction of ',he accused. They

sut,mitted that contbssion recorded b), accused

Chunnay is not voluntary rather the $ame wa$

recorded in Iltemment Center as a result of

torrue and cressure, thereiote, the same

car,not be legally considered for com,iction of

the accused. Learned counsels lastly submitted

that prosccution has not proved its case

through reliable and convincing evidence,

therefore, the impugned judgment be

maintained anrl both the appeals be dismissed.

,.;*.., I rra, k, Jtda ttttlq ,br.itn
M 

' 
ttd.t N,,,,e',,,&l Na,l' nlotlloo.

l().A N^ ,rt L! 4 tat, ,,r*.! ldb ,14 al dttd t'. f.,tl ,bit tl dt ot'*)
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9. We have gone through the record

in' light of yaluable arguments o:f Iearned

counsel for thr: parties.

10, At the very outset, a legal

question aros(r as to whether these appeals can

be entertained in absence of respondent

Chryryqy whose attendance could not be

procured desllite proceedings under Section

204 & 87,Cr.P.C have been carried out on rhe

directions oftiris Court. This question cropped

up before the august Supreme Court iu the

case titled " Havat Bakhsh others Y/s.

Mihommad Ali and others" (PLD lgEl SC 265)

wherein it was held that appeal against acquittal

of an accused ,:an be heard even in his absence.

Relevant porti()n of the judgment is reproduced

belorv:-

"It wonld not be possible at rrll to
adjcurn an appeal against acquittal
evon ngainst a singlc acqrritted
accusedihbsconding respoudent, for
an indelinite pcriod, altlrough thc
office of the Court would make
efforts to secure his surrender/nrrest
in obcdiencc to the Prccess of the
Court, for a reasonable Period
before fhing (hc appeal for hearing;
rnd if he remains fugitive, the Court
wonld proceed to determine the
appeti in his abseuce. If after
exrminr.tion of the case the acquitlal

ir!: tL.I tt,..Itttl4l lb.ahta
tl, lur6.. nkte,r&ld N'rd, ntotfao.

(Ct..^ Na ,rr-tt ol rotlrl&l J,rno rru .,.n dtd lt Ftol tla.L d*l 'a' ottdt

cr. ,lJ .a?0

&
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merits to be reserved, there would be
no impcdiment to decide the appeal

, accordirrgln but iu case the
jgdgmerrt of acquittal merits to be
mrintafured, the same would not be
rwrrtd or accoutrt of the
abgcondence of the rccused/
respondent This would apply to
both tltc sltuations whether the
eppeel .is sgaiDst one acqulttod or
moret'.

, k, light ofthe above observations
i

of the Hon'ble apex Court the appeals are

being heard irr absence ofaccused respondent

Chamnay.

lL, Before making any refi:rence to

merits of the ,)ase, frst we would discuss the

legal prepositions raised by learned counsel for

the appellantr. His first ground was with

regard to trial of t}re accused by Court

established under the Anti-Tenorism Act,

1997. According to contention oll learned

colmsel for the appellant all criminal cases in

Malakand Di'rision are to be conducted by

Courts of Qazis as contemplated in Para{2) of

Nizam-e-Adl )legulation, 2009 and the Special

Court establi:fied under the Anti-Terrorism

Act has got no jurisdiction to decide the fate of

criminal castrs in this area. It would be

,rD: ,tt Jr*. W D,&h
x'. !r& I'tui"td t,.d' Lltltt'

(O)4l1., rtY{rt X!*o-dtu r\ ldbd*-4

\-
a:>

+

'1,..r'/t
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i
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v
apl,ropriate tu rcpreduce Para-6(2) of the

Regula:ion herein belov; for ready refi,rence.

l)
2l ln relation to proceeding with

and conducting the cilminal or
civil cases, all powers, functions
anC duties confened, assigned
or imposecl on Judicial Oficers
in thc North-West Frc ntier
Pn,rvincc under any law for the
tinle being in force, :ihall,
su rject to applicalicn of such
larr ii the said erea and
ss:abllshed principlas of
Shatia'h, be exerciseC,
performed or discharged by
thom as dosignated in coluinn 3
of Schedule ll".

Sl:ari Niizam-e-Adl Regulation

was notified on 16ft April, 2009 rvhile the

Anti-Tencrisnr Act was extended to I)ATA otl

05.1?..2002 under Articlc 247(3) of the

Constihrtion and from then onward tlte 1aw

was very mu ch in existence in lvlalakand

Division. The Courts were functioning even

vrben the Itegtrlation 2009 was not in lperation

in PATA. It i.s nowhere provided in the

Regulation ibid that other Courts wruld lack

jurisdiction and would have no legal authoriry

to proceed with the cases under the specid

lavrs. Section 12 of the Anti-Terrorism Act,

ttl: Ar. J.*c lttlbl l,,al/,l
,'r, . tdd XM l@ Uat lbot

P.A N. 2rt-t! ,arr, /W ,4t- k, ..a &1 /L 7',t lb" al * 
'A41

"6. Qu'Js and {hcir powcrs lrd
fu'rc'ions,-
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1997 empowe,rs the Special Courts established

thereunder to'Ey the accused for the offences

punishable undcr the Act. Section 12 of the

Act ibid is reproduced for the sake of

convgntence.

s12. Judsdiction of (Anti-Terrorism Court)

f) Nol wlthstanding anything

contalncd in the Code or in any

othrr law, a scheduled offence

conrmitted in an area in a

Province shall be trieble only by

tbe. Speclal Court erercising

territorial Jurisdiction in relation

to such area.

2) Notwithstanding rnything

confalned in sub-sectlon (l), if, ln
res;rect of a case involving a

schrduled ofience committed in

stry 8rer, the Govemment having

regtrd to tbe fscts rnd

circumstences of thc crst:r it

satillicd that ln order to ensure a

fair trlal, or for the protectioD

and safety of witnesses, thst such

offcnce should be tried by (Anti-

Terrorism Court) established in

the lelation to sDY other arel, the

Government may make a

declaration to that effect.

Erplstrsl,iotr.

Where a SPecirl Couri is

established in relation to tfto 0r

more are&s' such SPeciaI (lourt

shell be decmed, for the u osc

l|A: ,1. tt*r lrtt .t lt),otta
t{, ,t*. Nateful Nat' t1.hlo.t

(o,A N.,rt-rl o! zatrt4r.tu! utd lla.tl *'d t t : "Lt stJa 6'l otu dta)

fu.r.D.4a

\

\
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of lhls rub-sectlol, to hsvc d bcen

crtlblirhcd ln rclrtlon to er,ch of

luch rrers.

3) WLcrt r dcchretion is marle in

nBlrcct of ltr offence committed

ln an rta in r Province, rny

pmrecutiotr in respect of such

off.lncc rhrll be iastituted only in

the Spectel Court estsblfuhed itr

rel,rtion to luch treq rnd, lf sny

pr&locutiott ln resPect of such

offi:ucc lr peuding irnmedietotY

bcfore such decleration in anY

other Court, the srmc shrll rtaud

tre nsferred to such Spcclel Court

rntl such (Anfl-Terrorism Court)

shrll proceed with such case from

thc atsge ot which it was Pending

rt thrt tiEe without the nece*ritY

of rccalling rny witnesrcg'.

Admittedly, the question of

terrorism has not been included in Para-6(2) of

the Regulatiort, 2009 which is of course part of

the criminal law bul having its owll

repercussions and for that matter the Eial held

under the Anti-Tenorism Act was very much

within the mandate of Anti'Tenorism Court

Srvat which has rendered the impugned

judgment. Certain offences under the ordinary

criminal law are also punishable under Section

7 of the Anli-Tenorism Act, 199'l which, in

DD: tlr, ,.*c 
'd,tba 

L"tla
n,. f.tu ,,rL,e'td |U' Httfra

(o.A N. rrt[ 4 nt t bt t* b d &t r' ld b't t &



-11 -

oln' \,iev, conirot be adjudic.tted by Cou:t of

ordfuriiry jl:risdicticl and for tilrt mattei Ccxrt

of {lazi ,:stablilhed under the Rcgulation, 2CC9

\'/ari not corupetent and only Anti-Terrorism

Courl has got tlre jurisdiction.

12. Nlw 'raking the secon,i legal

qut:stion raise,l b1' leamed counsel for the

appellant regtrding confession which rvas

disbelieved by' learncd trial Court. Leamed

cormsel was o1: the view that i6nfession ofan

ac(;used is not to be cvaluated under the

Qanoon-e-Sha.:adat Order, 1984 ratler the

sarne u,RS to bi treated under Section l9 ofthe

Actions (Ior rli.l of Civil Pewer) Re,gulution

20l1.The sairl provision is reproduced herein

below.

{19, Ailnisclbiitty of evidcuce AnC lts

handing' over.-- (1) Notwithstar dlng

onyrhinl; contetncd to the contrN!:y iD

Qruua<.Sltodat, 1984 (P'O' 10 of

l9E4) or aoY other lnw for the time

,al-.,e t . rS ,J

bt

\

t\.

being itr

lnfornrrtlon,

force all

Bsteriol

evidence,

colkttcd'

received and prepared by tte Interuing

Authority, or its ofliclals in sccortlance

'wlth th: provislonr of thls Regulrtlon

rhell b e admlssible in evidence and

DD: th. tr*.Wllk lb
t h, tttnc. ,r*e',rd Ndt ,l"htt

Pt Nr tr].;v4r'11'L,.t t* rr,' d-d v' Fd tbtt,'t d a*)

I

I

I
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shall b. deemed sufficient to proye the

factc in issue or the releyant factg.

(2) Notwithstanding an5,rhing

corlrh(d in the Qanun-e-Shadat, 19g4

(P.O. l0 of 1984) or sny other law for
thc timc being in force, any member of
the Arnred Forces, or any authorized

official rteposing on his behatf in or any

oflicial gtatement or before the (lourt

to pro'/e !try event, offenco or

happening, shall be deemed to have

proved lhe event, offence or happening

by his suatement or deposltion arrd no

other statements depositions or

evidence. shsll hc required. Such

statemert or deposition shall be

sufficicn I for convicting the accus,ed as

well.

(3)......

It is pertinent to note here that the

ocourrence in the present case took place on

21.09.2007. The Regulation was prcmulgated

on 27th June 2Cl1 and retrospective effect was

given to it unier sub-section (3) ofSection (1)

rvhich reads cs under:-

..1. Short title, appllcation and
commenccmert - (1) ........

(2).......:..

(3) It shr,tt come into force at once and
shrll }e deemed to have taken effect
from thc l"t Fcbruary, 2008".

..i.**t. j !a ntr tusk. ltt dtq tbrctld
,r. J.trr.. :ttut.,n,ne.! Nqd, tdcthor

',(O., t', l,t-,.t u!lrt t,tb*t !.ttt rt$ s',ottd. yr" tit l tkatt.n! 8..tl.t)

\,tL'lij
ir,!*--

--.
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Ali in The (19 PCr.Ll 781

Korochil.

Dr: ,+ Jtdc.Irhrt a ltrarl8
Nt ttAc. .h.nsd N.C, M.th..

(O.a l|\ 22t lt J rar2 -4,.l l5o rrak d d., Vr Fd ,,-.L ..a N .r-)

,.D.e7
A.t
r)

,<. CF;.-./+);- -il-i{
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Ihe date of occu[ence i,e

21.09.2007 is of much relevance in the present

c&Re as by thr:n the Regulation, 20ll was not

in existense and even if we aszume that

retrospective effect was given to it under

Section l(3) of the ibid Regulation even then

the occurrencrl in the present case took place

prior to ln Fet,ruary, 200g. Even otherwise, the

Regulatiory 2r)ll contained penal provisions

which cannot,)perate retrospectively. It is well

settled that retrospective effect can be given to

a statute as regards the matter ofprocedure but

not to impair an existing right or obligation. ln

other words, iithe matter is purely procedural

then any change that does not affect any

existing right or privilege aan operate

ret'ospectively but a privilege originally

enjoyed by an accused under the old law

cannot be taken away by retrospective

opr:ration. Relerence in this regard can be

made to the jrrdgment in the case titied .Z!tl.

lu

-rC ^ 
....,,-\
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13, Ir addition ro rhat Section 16 of

the Regulatiorr, 2016 provides defluiition of the

ofllences whi-e Section 17 thereof provides

punishments 
. 
which is reproduceci irerein

below.

"17. l,unishments.-(l) Wftocver

commlts trn offencc rrndcr thls

Regulati ru shall bc punished with

death or imprisonment for life or
imprlsonmenl up to ten years; and may

also be liable to fine, The convict sboll

also be liable to forfeiture of his

property.

(2) W}rocver is prosccuted for

eommilting oflcnces mentioned iu the

luws speclfled in Schedule III to this

Regulation shall bc given thc

punishm,:nts provlded for in thc seid

respective hws".

Brt if we go tfuough the charge of

the present case, in our view, the provisions of

Section 19 of lhe Regulation of 2011 would be

atffacted only when an accused is prosecuted

un(ler this Regulation while on the contrary the

present case was tried under the Pakistan Penal

Code alongwith relevant provision$ of the

An li-Terrorisri Act and charged was not

franed at all under the penal provisions of tlre

".i-^. I Dr: Nr. r.d..I'ea lDdrtn
,4r. ht*3 Mar.r,ne NLn, ,Ia$onz

(>-1 ,t- ,rr.N.t r,, .lB Jlt- ab, -a &t v. t.4t ,!h.,. ..a td &

\

I

l
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Regulation,20ll.It can be safely inferred that

Section 19 rryould be relevant only when

act:t$ed is hring prosecuted under the said

Regulation. In otu vierv this assertion of

leamed coursel for the appellants is

misconceived and against the settled norms of

criminal justic L

I

A On merits, the record manifests
I

that initially the report was lodged against

sorne unlinowl accused and respondents were

notnineted in ihs 6asr by PW-2 Yousaf Khan

anrl PW-3 Abdur Raziq in rheir 161/164,

Cr.P.C statem(,nls recorclecl after th;ee years of

the occurence. The above named pws are lot

the eye witnesses rather PW-i Abdul Jabbar

I(hrn and PW4 Bakht Ra'ran, being victims

of lhe occurreirce, have been examined as eye

u'itnesses. PW.l .&bdul Jabbar Khan cleims in

Jtis, cross-exa n:inition to have seen the

reslrondents al the time of firing but strange

endugh this PW thoug,,lr sustained injuries in

the occurrcn(.e but did rrot charge t]re

respondents prior to recording of his statement

Ugt

trjwlts'l O8: lt. t nL\.:*tbr rbrrt i
tr. htnt. N\h.aaa.l Nrttr ],t.tt ooa

tCr.A ttr ,rrtt olrrlz,$atl !*to ata.rl.fta t L Ps'i Mt ld stor otra)

\',,1,
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as PW-l befor.t the tial Court Even his 16l,

Cr..P.C statemcot was not recorded by police as

is cvident fionr his cross-examination and no

tesl. identification wiu conducted through eye

witnesses. Sinrilar is the statement of PW-4

Baldrt Rawan who made pointation of the

place of occur€nce to police in the light of

which site-plan was prepared but he did not

norninate the rlspondents at that time, as such,

the respondenls were charged after tluee years

of the occute:rce by relatives of the deceased

and not by the above narned two injured

witnesses. From the above stated position of

thr: case, it can safely be inferred that the

respondents have not been identified by the

alleged eye n'itnesses, hence, their testimony

cannot be relied upon for conviction of the

respondents.

U, the only evidence that is

available on lpcord against the respondents is

confessional ltatement of respondent Chamnay

brrt that too is of no help to prosecution'

Admittedly, the statement was recorded in

A..e,u, aD

--..*j._:

r.r-ups. I or, r r.& tt4 tru,
tu'. rd.. N.toffid tt.d Mtvoo'

lc,.AtL rrr'N.r,.lt Mttb ltt L dah' ftzd W'bala lL4

@
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intt:mment center under the contol of Pak

staternent was recorded cannot bc termed as

corducible ':nviroffnent for recording

confession of an accused. The statement of

P\1'-15 Sadaqat Ali Khan, Executive

Magistrete Babozai, shows that at the time of

recording the statement of accused, the doors

affl windov/s of the room were open and

security forces were visible to accused at that

tirne. In such situation particularly when the

halrdcuffs of lhe accused were not removed,

the, confessiorr caonot be held to have been

recorded in as:ordance with law. ln addition to

above, the c,rnfessional statement allegedly

recorded by Chamnay Kltan does not bear any

sp,lcification of his guilt' Keeping in view the

above background ofthe confession allegedly

mrrde by accrsed, the leamed trial Court has

rigtrtly discarded the sarne. The august

Supreme Corrt vihile deciding the case of

!fu@ac! Ismail Ys. The State" 0017

. o.eL

\

gC/f,L 

-Ztil 
laid

reqrrirements'standards

down certain

for recording

Dr: ,hh*.r*l},[,'
tr|tu r,rL{ dNsdt Moihoz

/nI U/

Anny and th,: very premises wher:ein the

L
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r!':ortrlD the tnre csuse therDof;

lYhllc recotdlag tbe coufession,

thg srme rafegurrds end

preceutlonr be rdopted, by

dlrcctlng the Public Prosecutor,

th,e complainrnt's counrel, the

Nnlb Court rnd all other officials

to lcrve the Court If necd be, the

counrcl who rcproteltr hirr ury
be gfucn rn opportuulty to be

present lnslde the Court during

the whole process' if the accused

pcnron, on osking by the Trid

Jridge, so demrlds;

the handcufis of thc accused be

rcmoved and he bG Provlded a

chelr on the dais. He mrY be

given some tlme to tblnk oler the

meking of the coufesion lnd ir
that regrrd prrticulrr queltio$

b) put to hlm, as to whY he was

nrking the confession whcn he

hru alrerdy Pleaded innocence

errd chlmed Hrl rt the time' the

frrrmel cherge was frrned;

the Trlal Judge shall erPlsin to

the riused thrt, in crrre of

nreking confession, he hrs to frce

a crpital setrtence in c murder

crso or anY ofience Punbhable

vrith death;

the entiro record of all lhe

o,luertions and lngwers recorded,

be proPerlY malntaloed end

thGrcsftcr, r proPer certlllcate bc

kc-a.2 33

(vi)

(vti)

(viti)

(lI)

|vt

I
/,,r'
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\:e' qj
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sppendcd thereto, showinl3 the

s$lsfrctlon of the Trial .Iudge

thut tLe rccwod lrerron wrr [ot
urlntrlp sick and hc wes making

thrl confcssion voluntarily, balcd

oD true frcts end thrt, there wrg

no othcr compclllng realon

bchind thrt

When we look at the confession

., starndards enumerated in the above referred

judgment, we [eel no hesitatior in holding that

the confession was neither voluntary nor

recorded in ac,;ordance with law.

16.. It is the well settled principle of

criminal justice that once an accused 1S

acquitted he t,ams double presumption of his

irurocence for confutation whereof very strong

grounds would be required which are not

available in the present case. Wisdom is

derived from a recent judgment of the apex

Court deliven:d in the case of "fuheer Sadig

Yt. Muhammtd liaz and others" Q0!7 SCMR

2-!1!!)whercirit has been held that:

"Even rlthervbe, it is well settlod by

now tlnt ln crimlnal case ever?

Dr: ,h t'd.. t*l h.Llr.
lh. ttbN.ffiNdr,,,'.l'.

lQJ trr trjr t 4ra!, t*r t,r'I,-,b d d"' b 
'dt 'tut' 

tt *-at

,Urr,a .tt
4
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recorded in ttre present case in light of the
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nccuscd ls innotent unllxl lr:r),,'in

guilty an i upon flcqr.littal by a rou:r't of

compelcrrt jurisdictioi; riucb

prcrump'ilon doulrles. Ver.v strong and

r:ogent rterotrg nre rrquirctl to dirlodgc

Juch prcruuptlou, The rersons gltcn

by the leerded li[igh Corrrf, in the

impugne'l jldgmeBt, bovc trot :De€n

found by us to be srbitrsty, fanciful or

o&priciori.! warrrntiDg interfcrenc c by

this Courtt'.
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17,, ki light of ow above discussion,

vre find no mr:riLs in this appeal, thercfore, the

sane is dismissed. The connected Criminal

Ag,peai No. 1:31-1W2012 is dismissed being
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