-~ IN THE PESHAWAR HIGH COURT, BENCH MINGORA/ @

DAR-UL-QAZA, SWAT
_ OBJECTION SLIP
T_f‘g(t‘{/ e el VERSUS %Lt/}/ o [2{ o

This petition has been presented by Wil ecqet— AT Ko .  #ets

Signature of council/petitioner requires on /
Enactment under which the petition was file is not mentioned correct.

Affidavit is not duly attested/appended.
. Checklist has not been filed/duly filled in/signed R -
L’l':‘_éﬁtion/annexures are not properly paged according to index. X S ﬁ‘ ge 4 ASAU
8. Certified copies of annexures/page # have not been filed.
9. Copies of annexure/pages # are not legible.

1
2
3
4. Approved file cover is not used.
5
6

10. Certificate be furnished that whether nay petiticn on the subject matter has earlier been filed in this court.

11. There should be separate application for each prayer/case.

12. Copy of application is not delivered to A.G.

13. The appeal, revision, application is time barred.

14. Value for the purpose of court fee and jurisdiction has not been mentioned in the relevant column of the opening sheet.
15. Opening sheet has not been filled in properly.

16. The P/A of the council engaged is not attested/signed by all petitioners/appeliants.

17. Chamber address and phone number of council has not been mentioned on index/wakalatnama.

18. Memo of parties name & address not filed.

19. Petitioner's/Attorney of Petitioners’ CNiC #/present address/permanent address/phone #/Cell #/Fax #/E-mail

. address has not been mentioned in memo of addresses of the parties. O;;\ B K ﬂf/; ot (3
., No. of referred cases is not given/correct.

re puire o
21. Petition received by post is not entermain-able except through jail. (
22. Petition containing overwriting is not entertain-able. Fair petition be filed.
23. Appeal/Revision is not competent.
24, List of books have not been mentioned at the end of the petition.
25. Case does not relate to
26. Petition should be drafted by a person competent to do so.
@/D’: 2 . Tnevie. spare copies be filed.

28. Inwhat jail the petitioner is confined.

29. Revision/appeal may be filed on the prescribed form.

30. Copies of annexure are not translated.
31. Court fee stamps are not been affixed.

32. Power of Attorney is not attested by the jail authority.

33. Certified copies of impugned orders/decree sheets/pleadings/evidence/ground of revision/appea! before
District Judge have not been filed.

34. District Judge or any other Judicial Officer cannot be made as respondent on top of the petition.
35. Index has not been filed/signed/duly completed/or it carries overwriting.
36. The Petition has not been flagged/marked with annexures’ marks.

37. Power of attorney for petitioner/petitioners has not been filed.
38. Every miscellaneous application should be followed by an affidavit.

\zé/ADER

Returned with objections at Sr. Nos 7 . ;? ) -9\ 7 for removal te be
re-submitted on or before [l -2 — (% \ NS
N
n

Addition egistrar
PHC, Bench Mingora/Dar-ul-Qaza, Swat.

GS&PD.KP.1744/33-PHC Pesh-500 Pads of 1001L-21.07.2016/P4(Z)/PHC Jobs/Objection Siip
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URGENT FORM

BEFORE PESHAWAR HIGH COURT,
MINGORA BENCH (Dar-ul-Qaza), SWAT

Cr.M# 257 of2018
in

Misc No 41 OF 2017 i oy 4 nn/ fostens 27z 23/

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.

(Petitioner)

VERSUS

Amir Zaman Khan, the then SHO, P. S Matta, Swat etc

_ (Respondents)
1. Will you kindly treat the accompanying petition as

urgent and in accordance with the Provisions of Rules
9, Chapter 3-A, Rules orders of the High Court Lahore

Volume V.

2. The grounds of urgency are:

a. That the property of the petitioner has been
attached.

b. That due to dismissal of Criminal Appeal, the
acquittal order of the father of the petitioner has
been maintained by this august court.

c. That due to above reasons the instant petition if
could not be treated as urgent then the petition will
become aimless and the petitioner will suffer
irreparable loss.

Petitioney Thiough

pe—— L 7. /
41y .i‘

WILAYAT ALI KHAN
09 FEB 2018 Advocate
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BEFORE THE PESHAWAR HIGH COURT, BENCH

AT MINGORA, SWAT

Cr.MNo. 33 ~7  of 2018

In Misc:No 41 of 2017 5, yvkene/ aten! 5. 423 /)

Fazal Hadi S/O Chamanuddin Chamnay Resident of Chuprial Tehsil Matta

District Swat.

1. Amir Zaman Khan, The then SHO, PS Matta Swat
2. The State through AAG

VERSUS

(Petitioner)

(Respondents)

INDEX
S.No | Description of Documents Pages Annexure
1 oL
Application. /.3 |
2 Memo of Addresses of !‘
Parties Y
3 Copy of FIR "3 “A”
Copy of Objection Petition BT
4 PY ] £ . 9o ) |
Copy of orders Dated '
5 w2 /73 C&D
24/01/2018
6 Wakalat Nama. aé ...... 1

Petitioner throug

W/
Wilayat Ali Khan

Advocate High Court
At Park Hotel,Saidu Road Mingora swat

Cell:0300 907 5335

FILED TODAY
13 FEB 2018

\V

&umtiona! Registrar



BEFORE PESHAWAR HIGH COURT, MINGORA
BENCH (Dar-ul-Qaza), Swat

Cr.M# 5357 of2018
in

Misc # 41 OF 2017 4 gpuime/ #7/0/N0-223 /4,

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.

(Petitioner)

VERSUS

1. Amir Zaman Khan, the then SHO, P. S Matta, Swat.
2. State through Additional Advocate General.

(Respondents)

APPLICATION FOR RESTORATION/
RESURRECTION OF THE ABOVE PETITION
FOR ITS DECISION ON MERITS WHICH HAS
BEEN SINE DIE ADJOURNED BY THIS

AUGUST COURT VIDE ORDER DATED 24-01-
2018

Respectfully Sheweth:
1) That the father of the petitioner namely Chamnay was
arrested in case FIR # 461 dated 21-09-2007 under
section 302, 324, 427, 148, 149, 109 PPC. Copy of the

FIR is annexed herewith as “Annexure A”.

2) That the trial court acquitted the father of the petitioner
vide order dated 01-11-2012.



3) That the appeal/ Cr A # 223-M of 2012 has been filed
against the above mentioned judgment in this august

court.

4) That due to non-appearance of the father of the
petitioner, this august court directed the trial court to
initiate proceedings under sections 88 of CrPC vide
order dated 24-01-2017 whereby the property of the

petitioner has been attached.

5)  That the petitioner had filed the above objection petition
in this august Court under section 6-A, 6-B of section
88 of CrPC. Copy of the Objections petition is

“Annexure B”.

6) That this august vide order dated 24-01-2018 has
ordered for sine die adjournment of the petition filed by
the petitioner. Copy of the order dated 24-01-2018 is

annexed herewith as “Annexure C’.

7) That this august court vide order dated 24-01-2018
dismissed the Cr A # 223-M 0f 2012 & 231-M of 2012.
Copy of the judgment/ order dated 24-01-2018 is

annexed herewith as “Annexure D”.

8) That as this august court has maintained the acquittal
order/ judgment of the trial court dated 01-11-2012 by
dismissing the appeals, so the instant application is
hereby filed for restoration/ resurrection of the petition

LED TODAY for its decision on merits.

It is, therefore, humbly prayed that on the acceptance of

REQBUM 1yie application, the order for restoration/ resurrection of the
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above mentioned petition may kindly be issued and the same
may kindly be restore for the ends of justice.

Petitioner/Applicant

ADVOCATE

AFFIDAVIT

[, Fazal Hadi, Petitioner do hereby solemnly affirm on oath
that the contents of this application are true and correct to the best
of my knowledge and belief and nothing has been concealed from
this august Court.

Deponent,

|
¢

Fazal Hadi




BEFORE PESHAWAR HIGH COURT, MINGORA
BENCH (Dar-ul-Qaza), Swat |

Cr.M# 5%/ of2018
in

Misc No 41 OF 2017

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.

(Petitioner)

VERSUS

1. Amir Zaman Khan, the then SHO, P. S Matta, Swat.
2. State through Additional Advocate General.
(Respondents)

CORRECT ADDRESS OF THE PARTIES

CORRECT ADDRESS OF THE PARTIES ARE AS UNDER:

Fazal Hadi son of Chamanuddin Chamnay resident of Chuprial,
Tehsil Matta, District Swat.
(Petitioner)

CNIC #: 7540/ -Fd 853477
Mobile #: 0344 9645035

1. Amir Zaman Khan, the then SHO, P. S Matta, Swat.
2. State through Additional Advocate General.
(Respondents)

Petitioner icant

Throu
o
i ff;u}hé
WILAYAT ALI KHAN
09 FEB 2018 Advocate
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BEFORE THE PESHAWAR HIGH CO URT
MINGORA BENCH / DARUL OAZA SWAT

Misc No. /2017
In
Criminal Appeal No. 223-M /2012

Fazal Hadi S/o Chamanuddin Chamnay R/o Chuprial, Telsil
Matta, District Swat.

.. Petitioncer

VERSUS -

1. Amir Zaman Khan the then S.H.O Police Station Matta,
2. State through Additional Advocate General, |

... Respondenis

Objection Petition U/s 6 A, 6 B of Section 88
of Cr. PC.

Respectfully Sheweth:
The petitioner submits as under;

L. That the local police of police station Matta charged the failier
of the objector, Chamnay in case FIR No. 461 dated 21-09-
2007 U/s 302,324,427,148,149,109 PPC (Copy of the FIR is

annexure “A”).

2. That the trial court acquitted the father of the objector vide
order / judgment dated 01-11-2012 (Copy of the order dated
01-11-2012 is annexure “B”).

K
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3. That the appeal / Cr A No. 223-M of 2012 has been filed
against the judgment dated 01-11-2012 before this Hon'ble

Court (Copy of memorandum of appeal is aniexure “C").

4. That due to non-appearance of the accused Chamnay, this
august court has pressed the provision of section 88 of the Cr.
PC, by directing the trial court to initiate proceeding U/s 88
of Cr.PC, through order sheet dated 24-01-2017 (Copy of the
order sheet dated 24-01-2017 is annexure “D”).

5. That the local police of Police station Chuprial informed the
objector about the attachment of the property of the objector
U/s 88 of Cr.PC, as per direction of the trial ¢ourt i.e. ATC at
Gulkada Swat.

0. That the attachment of the property of the objector U/s 88 of
Cr.PC is against the Law and facts hence vide order daled 24-

01-2017 is liable to be set aside on the following grounds.

Grounds:

L. That when the father of the objector acquitted and thereby
released from the Paytam Sub jail Swat, the objector along
with Barkat Ali Khan S/o Sher Zada Khan R/o Aghal
Tehsil Matta District Swat and Sardar S/o Rahim Zada
R/o Agal Tehsil Matta District Swal received the
Chamnay Khan from the sub [ail above and got on motor
car, when they reached from sub Jail Paytam to village
Gashkor, there the Pak Army intercepted the vehicle of the

Chamnay, and then took back the Chamnay the father of



11,

1.

10.

UL,

frwed . 3 8

the objector to unknown place and also badly beaien il

objector along with fwo other persons namely abooe,

That the two other persons namely Barkat Ali and Sardar
bounded with accused Chamnay, they being deponernt
swear by Allah regarding the interception of the vehicle
and thereby taking back the accused Chamnay to unknows
place, to this extent they Jiled there affidavits (Copy of the
Affidavits are annexure “E & F ).

That the objector tried his level best" to search out the
Chamnay Khan but on 5t February 201“6 the two persois
in plan cloths came to the house of objector, handed over
the CNIC of the Chamnay and said to the objector that do
not try for search of Chamnay and went back (Copy of

CNIC is annexure “G”).

Mo

That now the property of the father of the objector is
devolved to the LR’s of Chamnay, as such the property is
joint, thus the same is not is not partitionable at this stage

which for a legal cause shall be adopted. |

That the non-appearance of Chamnay is not his deliberale
Act, but as per the oral statement of the two persons, the
objector are sure that the Chamnay had died. How u dead

person can approach to this Hon'ble Court.

That acquitted accused be presume innocent, it is the duty
of the prosecution to prove its case, but the court can pnss

an order of acquittal in absence of accused.




%)

It is therefore very humbly prayed that, by
accepting the instant objection petition, earlier order

dated 24-01-2017 may kindly be withdrawn.

Petitioner
Through Counsel

Fariitan| Ali
Aduvocale High Court

AFFIDAVIT:

I do hereby solemnly affirm and declare on oath Hat
all the contents of this objection petltzon are true and
correct to the best of my knowledge and belief and nothing

has been kept concealed from this august court.

Deponenf o s ;;7 2
Fazal Hadi 7&‘?5;‘ ~

S/0 Chamanuddin Chamnay
CNIC No: 15601-9285347-7
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BEFORE THE PESHAWAR HIGH COURT
MINGORA BENCH /DARUL QAZA SWAT

Misc No. /2017
In
Criminal Appeal No. 223-M /2012

Fazal Hadi VERSUS Amir Zaman Khan etc

Memo Of Addresses

Address of Petitioner
Fazal Hadi S/o Chamanuddin Chamnay R/o Chuprial,

Tehsil Matta, District Swat.
CNIC No: 15601-9285347-7
Cell No: 0344-9665035

Address of Respondents:

1. Amir Zaman Khan the then S.H.O Police Station Matfa.
2. State through Additional Advocate Generdl.

Petitioner
Through Counsel d&ﬁ
4
[t -
Farmat Al
Advocate High Cotirt
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MiscNo. AL /2017
s In
Criminal Appeal No. 223-M /2012

Fazal Hadi Sfo Chamanuddin Chamna,y\ R/o Chuprial, Tehsil
Matta, District Swat.

... Petitioner

VERSUS -

| 1. Amir Zaman-Khan the then S.H.O Police Station I/atta.
2. State through Additional Advocate Gereral.

... Respondents

Objection Petition U/s 6 A, 6 B of Section 88
of Cr. PC.

Respectfully Sheweth:
The petitioner submits as under;

1. That the local police of police station Matta charged the father
of the objector, Chamnay in case FIR+No. 461 dated 21-09-
2007 UJs 302,324,427,148.149,109 PPC (Copy of the FIR is

annexure “A”).

2. That the trial court acquitted the faiher of the ob]ector vide
order / judgment dated 01-11- 2012 (Copy of the order dated

01-11-2012 is annexure “B”).
FILED TODAY

A3 FEB 2017

paisicoal Glpsuan
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PESHAWAR HIGH COURT, MINGORA BEN
(DAR-UL-( -QAZA), SWAT

FORM OF ORDER SHEET

Court of ... ..

CLSE VO v wusimusssgns Suiminss i sine Wlmumsasssases sososesss cvsmsessis

B ) T R S E i
24.01.2018 | Cr-M 41-M/2017 in CrA 223 M/2012

Present: ~ Mr. Farman Ali Khan, Advocate for the
Petitioners.

*Ek*

Learned counsel for the petitioners submitted
that W.P 41 172017 (Habeas Corpus) of the petitioners is also
pending before the Hon’ble Principal Seat and requested that
this petition may be adjourned sine-die till disposél of the
said petition. Hence, this petition stands adjourned sine-die.
Learned counsel for the petitio.ner is at liberty, wherever

desires to file an application for its resurrection.

Sabz Ali/* (D.B)  HON'BLE MR. JUSTICE ISHTIAQ IBRAHIM
HON'BLE MR, JUSTICE MUHAMMAD NASIR MAHFOOZ q/h'.
: o~
¢

25] (
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JUDGMENT SHEET
~ INTHE PESHAWAR HIGH COURT,
MINGORA BENCH
(Judicial Department)

1. Cr.A No. 223-M/2012

Abdul Jabbar Khan and 03 others

(Appellants)
Versus
Fazal Maula and 02 others
(Respondents)
Present: Mr. Sher Muhammad Khan, Advocate for
appellant,

Malak Sarwar Khan, Advocate for State.

M’S Liagat Ali Khan and Fazli Ghafoor,
Acvocates for acquitted accused/respondents.

2. Cr.A No. 231-M/2012

The State
. (Appellant)
Versus
Fazal Maula and 01 other
(Respondents)

Present:
Malak Sarwar Khan, Advocate for State.

M'S Liagat Ali Khan and Fazli Ghafoor,
Advocates for acquitted accused/
respondents.

Date of hearing: 24.01.2018

JUDGMENT

ISHTIAQ IBRAHIM, J.- Through this
judgment we propose to decide this criminal
appeal bearing Cr.A No. 223-M/2012 and the

comnected CrA No. 231-M/2012 both

'

Tojmutps | DB: My Justice Ishtiag Ibrakim

My, Justice Mukammad Nasir Makfoor

(Cr.A No. 223-M of 2012 Abdul Jabbar Kkan and others Vs, Fagal Maula aud one other)



-

emanating from one and the same judgment
dated 01.11.2012 of the learned Judge Anti-
Terrorism Court-IV, Malakand Division at
Matta, District Swat whereby the accused
respondents have been acquitted in case F.LR
No. 461 dated 21.09.2007 under Sections
302/324/ 427/ :148/ 149 P.P.C read with Section
2 ;>f the Anti-Terrorism Act, 1997, registered

at Police Station Matta, District Swat,

2 Abstract of the prosecution case
as set out in {he F.IR is that some unknown
terforists madje firing on Muhammad Afzal
Khan and his companions at 11:00 hours on
21.09.2007 or: main Shakar Dara-Drushkhela
road near Changazai Banr at a distance of 3/4
KMs from police station Matta. On receipt of
information, S.H.O Amir Zaman Khan (PW-6)
accompanied by police contingent, rushed to
the place of occurrence where he found red
colour Jeep bearing No.50/SW owned by
Muhammad Afzal Khan. On further query it
came to light that Muhammad Afzal Khan

alc:;ngwith Abdul Jabbar Khan, Tehsil Nazim

/&"V’d’.ﬁ . s

Tajamul/PS*

DEB: My, Justice Ishtiag Ibrakim
Mr. Justice Muhammad Nasir Makfoor

: {Cr.A Ne. 223-M of 2811 Abdul Jabbar Khan and others V5. Fazal Maula and one other)

Z



Matta, and othnl:r companions were proceeding
to his house from Shakar Dara in the vehicle,
whcn they reached the place of occurrence,
soﬂle unknowr terrorists made indiscriminate
ﬁrihg at them from the nearby graveyard as a
resnlllt of which Muhammad Khaliq and Sher
Ala!m Khan, driver and gunner of Muhammad
Af;:a] Khan, died on the spot whereas
Muhammad Afzal Khan, Abdul Jabbar, Saraf
Khan and Bakht Rawan sustained injuries who
had already been shifted to hospital Matta. The
vehicle was also found in damaged condition

due to fire shoss.

3. S H.O of the police station who is
also complainant in the case, drafted Murasila
Ex.PA/1 and sent the same to police station as
special report through constable Jamal-ud-Din.
The contents of Murasila were incorporated in
formal F.IR (ExPA) by Habib-ur-Rehman
ASI (PW-12).

4. The deceased and injured were

medically examined by Dr. Hidayatullah Khan

(PW-7) on the same day. Investigation on the

M"“'E’K.O

Toamipst | DB:

Mr. Justice Ishtlag Tbrakim
i, Justice Muhammad Nasir Mahfoor

ft‘r.AHn.JIJ-MJJ‘HAWJWDHHJMﬁfﬂwmuimuﬁﬂ)
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spot was corducted by Zar Bakht ASI/Tav,
\‘Jl'l_lf) later ~n died and could not be exainined at
trial stage. The case was initially investigated
by Khan Sherin S.I (PW-11) whereas partial
im.'estigation was aiso conducted by

Mubhammad Rehman S.I (PW-5).

3. Respondents  accused Chamnay

and Fazal Maula alosﬁgwith other absconding
co-:-accused_ were nominated by Abdur Razaq
am_l Yousaf Khan, father and brother of
de(.:eased Mutammad Khaliq and Sher Alam,
res.pectively in their statements under Section
16;1, Ct.P.C recorded on 28.0.9.2010.
Respondent Fazal Maula was arrcsted on
20.09.2010 wnereas respondent Chamnay was
arrested on 30.09.2010 whose confession was

rec;orded on 1:.10.2010.

0. After completion of investigation,
challan was submitted in Court for trial of the
respondents accnsed who wers formally
charged for the offences on 18.01.2011. They
pleaded not guilty and opted to face the trial.

In' order to substantiate its case against the

Tajamul/PS* I boa:

M. Justice Jshtlag Tbrahim
Mr. Justice Muhammad Nasir Ma#foor

(Cr.A No. 223-M of 201 ! Absil Jabbar Kkan and others Vs. Faral Maxla end one otker)
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accused, pros;:cution examined as many as 15
witnesses and closed its evidence. During
examination of the accused under Section 342,
Cr.P.C, they pleaded to be innocent but did not
opt to produce evidence in their defence or to
record their statements on oath in terms of
Se'ctién 340(2), Cr.P.C. At conclusion of the
trial, the learned trial Court found the
respondents accused innocent and they were
acduitt_ed of the charge vide judgment dated
01!11.2012, ‘lhence, this appeal and the

connected appzal preferred by State.

L. During the course of his
arguments, learned counsel for the appellants
initially raised some legal points. He
contended  that  Sharia  Nizam-e-Adl
Regulation, 2909 was very much in vogue at
thé time of trial of the accused/respondents,
therefore, the 'pfoceedmgs of their trial should
have been cohducted according to Sharia as
ordained under Para-9 of the Regulation. He
maintained that under Para-6(2) of the

Regulation 7bid, proceedings in criminal cases

Tajamul/PS*

.‘I)B: M. Justice Isktiaq Ibrakim
My, Justice Muharvmad Nasic Makfoet

' (Cr.d No, 213-M of 291 Abdnl Jubbar Khan et pthers Ve Fazal Mawla oo owe viher]
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are to be conducted by Courts of Qazis and the
trial held before the Anti-Terrorism Court was
couram non judice. The second legal point
raised by leamed counsel for the appellants is
that confession of respondent Chamnay, which
was disbelieved by learned trial Court, was not
to be evaluated under the Qanoon-e-Shahadat
Order, 1984 rather the same was to be treated
under Section 19 of the Actions (in Aid of
Civil Power) Regulation, 2011. On merits,
learned counsel for the appellants submitted
that voluntary confession was recorded by one
of the acquitlted respondents which was in
accordance with law but the learned trial
Court, without any legal justification, did not
consider the same for conviction of the
accused. He concluded that the impugned
judgment of acquittal be reversed and the
res-pondent be convicted in accordance with
law. Learned State counsel supported the
arguments of learned counsel for the appellants
and further submitted that prosecution has
brought reliable ocular and corroborative

evidence against the accused but the same was

Tojamulps® | DB: M:. Justice Ishtiaq Tbrakim
M. Justice Muhammad Nasir Mahjoor

{Or.A No. 223-M of 2017 Abdul Jabbar Khan and sthers Vi. Fagal Maula el one other)

:
{
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misinterpreted resulting into grave miscarriage
of justice.

8. Learned. ~counsels  for  the
res:pondents iaccused submitted that the
a(:(?:used respodents have not been nominated
in the F.LR rather they were charged in
161/164, Cr.P,‘C statements at a belated stage..
Further contended that prosecution case is
sui;‘fering frorr. various infirmities and glaring
contradictions, hence, does not qualify the
standard for conviction of the accused. They
suliumitted that confession recorded by accused
Chamnay is not voluntary rather the same was
recorded in Internment Center as a result of
torsure and oressure, therefore, the same
carnot be legelly considered for conviction of
the accused. Learned counsels lastly submitted
that prosccution has not proved its case
through reliable and convincing evidence,
therefore, the impugned judgment be

maintained and both the appeals be dismissed.

TojmatPse | DB: Mr. Justice Isktiag Tbrahim
' M, Justice Muhammad Naslr Makfooz

{Cr.A No. 211 M of 2011 Abdul Jabbar Khan and others Vs. Fazal Maula and one other)
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9. We have gone through the record
in' light of valuable arguments of learned

counsel for the partiés.

10. Al.t the very outset, a legal
question arose: as to whether these appeals can
be entertained‘ in absence of . respondent
Chamnay wh:ose attendance could not be
procured despite proceedings under Section
204 & 87,CrP.C have been carried out on the
directioﬁs of tms Court. This question cropped

up before the august Supreme Court in the

case titled “Hayat Bakhsh and others Vis.

Muhammad Ali and others” (PLD 1981 SC 265)

wherein it was- held that appeal against acquittal
of an accused can be heard even in his absence.
Relevant portion of the judgment is reproduced

below:-

“It would not be possible at all to
adjourn an appeal against acquittal
ever against a single acquitted
accused/absconding respondent, for
an indefinite period, although the
office ¢f the Court would make
efforts to secure his surrender/arrest
in obedjence to the process of the
Court, for a reasonable period
before fixing the appeal for hearing;
and if he remains fugitive, the Court
would proceed to determine the
appeai in his absence. If after
examinstion of the case the acquitial

j
Tajamul/PS* na: M. Jstice Ihitlag Ibrakim
M. Justice Mubamenad Nasir Makfoer

(Cr.A No. 223-M of 7012 Abdul Jablar Khan and otkers V. Faval Masla and one other)
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merits to be reserved, there would be
no impediment to decide the appeal
. accordingly, but in case the
. judgment of acquittal merits to be
maintained, the same would not be
reserved  omr account of the
abscondence of the accused/
respondent. This would apply to
both the situations whether the
appeal is against one acquitted or
‘more”. .

In light of the above observations
of the Hon’ble apex Court the appeals are

being heard iri absence of accused respondent

Chamnay.

11, Before making any reference to
merits of the case, first we would discuss the
legal prepositions raised by learned counsel for
the appellants. His first ground was with
regard to trial of the accused by Court
established under the Anti-Terrorism Act,
1997. According to contention of learned
counsel for the appellant all criminal cases in
Malakand Division are to be conducted by
Courts of Qazis as contemplated in Para-(2) of
Nizam-e-Adl Regulation, 2009 and the Special
Court established under the Anti-Terrorism
Act has got no jurisdiction to decide the fate of

criminal cases in this area. It would be

Tosmaipse | DB: M. Justice Isktiag Ibrakim
M. Justice Muhammad Nasir Makfoer

(Cr.A No. 223-M of 2012 Abdnl Jabbar hen awd others V. Faonl Maula and onc other)
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apprepriate to repreduce Para-6(2) of the

Regulation herein below for ready reference.

“6. Quuis and their pewers  and
fonc'ions.—

P BoSesiidiifemii

2) In relation to proceeding with
anad conducting the criminal or
civil cases, all powers, functions
and duties conferred, assigned

: or imposed on Judicial Oficers
in the Noith-West Frontier
Province under any law for the
time being in force, shall,
sudject to applicaticn of such
laww in thz said area and
es:ablished principias of
Sharia’h, be exercised,
performed or discharged by
them as designated in coluinn 3
of Schedule 1i".

Shari Nizam-c-Adl Regulation
wafs notified on 16" April, 2009 while the
Anti-Terroricm Act was extended to PATA on
05.12.2002 under Article 247(3) of the
Constitution end from then onward the law
was very much in existence in Malakand
Division. The Courts were functioning even
v/hen the chlltlation 2009 was not in operation
in PATA. ItE is nowhere provided in the
Regulation ibid that other Courts would lack
jurisdiction and would have no legal authority
to proceed with the cases under the special

lawss. Section 12 of the Anti-Terrorism Act,

TojamatPs® | DB: M. Jusiice Isktlog Ibrakim

M. Justice Muhammad Nssir Makfeet
(Cr.A Ne. JJJ-MI![J"J.M Jabbar Kkax and others Vi Fewal Maula aad owe other)
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1997 empowers the Special Courts established N

thereunder to'try the accused for the offences

punishable under the Act. Section 12 of the

Act ibid is reproduced for the sake of

convenience.

TajamulPs* ]

“12. Jurisdiction of (Anti-Terrorism Court)

1)

2)

Not  withstanding  anything
contained in the Code or in any
other law, a scheduled offence
conmmitted in an area in a
Pro!vince shall be triable only by
the, Special Court -exercising
territorial jurisdiction in relation
to sach area.

Notwithstanding anything
con{ained in sub-section (1), if, in
resllnect of a case involving a
schu‘aduled offence committed in
any area, the Government having
regord to the facts and
circumstances of the case, it
satiified that in order to ensure a
fair trial, or for the protection
and safety of witnesses, that such
offence should be tried by (Anti-
Terrorism Court) established in
the relation to any other area, the
Government may make a

declaration to that effect.

Explanation,

Where a Special Court s
established in relation to two or
more areas, such Special Court

shall be deemed, for the purpose

18:

|
Mr Justice Ishidag [brakim
Mr' Justice Muhamunad Nasiz Makfoor

(Cr.A No. 22311 of 2012 Abdul Jukbar Khan and others Ve ¥iel iduila and one other)
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of t.his sub-section, to have d been
established in relation to each of
such areas.

3) Where a declaration is made in
respect of an offence committed
in an area in a Province, any
prosecution in respect of such
offence shall be instituted only in
the Special Court established in
relation to such area, and, if any
prosecution in respect of such
offcnce is pending immediately
before such declaration in any
other Court, the same shall stand
transferred to such Special Court
and such (Anti-Terrorism Court)
shzll proceed with such case from
the stage at which it was pending
at that time without the necessity

of recalling any witnesses”.

Admittedly, the question of
terrorism has not been included in Para-6(2) of
the Regulation, 2009 which is of course part of
the criminal law but having its own
repercussions and for that matter the trial held
under the Anti-Terrorism Act was very much
within the mandate of Anti-Terrorism Court,
Swat which has rendered the impugned
judgment. Certain offences under the ordinary
criminal law are also punishable under Section

7 of the Ani‘i-Terrorism Act, 1997 which, in

Tojpmutps* | DB: 11r. Justice Ishtiag Iorakim

1r. Justice Mubammad Nasir Makfoor

{Or-A Na. 223-M of 1012 Abdul Jabber Khan and others V. Fuzal Maxls and one athet}
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|
our view, cannot be adjudicated by Court of
ordinary jt:risdiéticn and for that matier Court
of Qazi established under the Reguiaticlm, 2009
was not competent and only Anti-Terrorism

Court has got tie jurisdiction.

12. N;Jw taking the second legal
question raised by learned counsel for the
appellant regarding confession which was
disbelieved by learned trial Court. Learned
counsel was o the view that confession of an
accused is n<')t to be cvaluated under the
Qanoon-e-Shatadat Order, 1984 rather the
sarne was to b treated under Section 19 of the
Actions {for Aid of Civil Pewer) Regulation
2011. The said provision is reproduced herein

below.

«19, Adiissibility of evidence And its
handing over.— (1) Notwithstarding
anything, contained to the contrary in
Qanun--Shadat, 1984 @®.0. 10 of
1984) or any other law for the time
being in force all  evidence,
information, material collected,
received and prepared by the Interning
Authority, or its officials in accordance
'with th: provisions of this Regulation

shall be admissible in evidence and

Tujsmorse | DB Hr. Justice Ishdleq Tbrakim

Mr. Justice Mukamumad Nasir Makfoot

(Crd No. 113-M of 7813 Abdul Jabber Khan end others Vs Fazal Mauls and ons other)
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shall be deemed sufficient to prove the

facts in issue or the relevant facts,

2) Notwithstanding anything
contained in the Qanun-c-Shadat, 1984
(P.O. 10 of 1984) or any other law for
the time being in force, any member of
the Armed Forces, or any authorized
official (1leposing on his behalf in or any
official statement or before the Court
to prove amny event, offence or
happeniixg, shall be deemed to have
proved the event, offence or happening
‘by his sa‘;atement or deposition and no
other statements depositions or
evidence. shall be required. Such
statement cor deposition shall be
sufficien! for convicting the accuszd as

well.

B3) eeues
It is pertinent to note here that the

occurrence in the present case took place on
21.09.2007. The Regulation was premulgated
on 27" June 2011 and retrospective effect was
given to it uncer sub-section (3) of Section (1)
which reads as. under:-

|
“l.  Short title, application and
commenc¢ement.— (1) ........

2) corrennine

(3) It shell come into force at once and
shall be deemed to have taken effect
from the 1% February, 2008”.

Tejomolss | D8: Mr Justice Ishtlug Throkim
Mr Justice Muhammed Nasir idakfoor

.‘.(O.A Mo, 223-M of 231} Abdul Jabdar Khan and others Vs. Fatel Maula and oxe other)
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The date of occurrence ie
21.09.2007 is of much relevance in the present
case as by then the Regulation, 2011 was not
in existence and even if we assume that
retrospective effect was given to it under
Section 1(3) of the ibid Regulation even then

the occurrence in the present case took place

' prior to 1¥ February, 2008. Even otherwise, the

Regulation, 2011 contained penal provisions
which cannot operate retrospectively. It is well
settled that retrospective effect can be given to
a statute as regards the matter of procedure but
not to impair n existing right or obligation. In
other words, i the matter is purely procedural

then any change that does not affect any

existing right or privilege can operate .

retrospectively but a privilege originally
enjoyed by an accused under the old law
cannot be taken away by retrospective
opcration. Reference in this regard can be

made to the judgment in the case titled “Asif

Ali Zardari Vs, The State” (1993 PCr.LJ 781

Karachi).

&

Tajamul/PS*

LB: Mr. Justice Ishtiag Ibrakim
Mr. Justice Mukammad Nasir Mahfooz

(CrA No. 223-M of 2012 Abdul Jabbar Khan and sthers Vs. Fazal Maula and one other)
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I1 addition to that Section 16 of

the Regulation, 2016 provides definition of the

offences whie Section 17 thereof provides

punishments which is reproduced herein

beiow.

\
-

“17.  Punishments.—(1) Whoever
commits an offence under this
Regulation shall be punished with

death or imprisonment for life or

- imprisonment up to ten years; and may

also be liable to fine. The convict shall
also be liable to forfeiture of his
property.

(2) Whoever is prosecuted for
committing offences mentioned in the
laws specified in Schedule III to this
Regulation shall be given the

punishments provided for in the said

respective laws”.

Bt if we go through the charge of

the present case, in our view, the provisions of

Section 19 of the Regulation of 2011 would be

attracted only when an accused is prosecuted

under this Regulation while on the contrary the

present case was tried under the Pakistan Penal

~ Code alongwith relevant provisions of the

Anti-Terrorism Act and charged was not

framed at all under the penal provisions of the

Tapmul/PS* | DB:

Mr. Justice Ishtiaq Ibrakim
Mr, Justce Muhammad Nasir Mahfooz

(Cr.A No. 313-M of 2011 \bdu! Jabbar Kkan and others Vs. Fazal Maula end one other)
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Regulation, 2011. It can be safely inferred that —
Section 19 Would be relevant only when
accused is béing- ﬁfosecuted under the said
Regulation. In our view, this assertion of
learned counsel for the appellants  is

misconceived and against the settled norms of

criminal justice,
’I .
14, On merits, the record manifests

thagt ;i'nitially the report was lodged against
soxﬁe .uuknown accused and respondents were
nominated in 'l:he case by PW-2 Yousaf Khan
ancjl PW-3 Abdur Razig in their 161/164,
Cr.P.C statements recorded after three years of
the occurrence. The above named PWs are not
the eye witnesses rather PW-1 Abdul Jabbar
Khan and PW-4 Bakht Rawan, being victims
of the occurrence, have been examined as eye
witnesses. PW-1 Abdul Jabbar Khan claims in
his' cross-examination to have seen the
respondents at the time of firing but strange
encugh this PW though sustained injuries in
the occurrence but did not charge the

respondents prior to recording of his statement

TajamulPs* DB: M. Justlce Ishilag Ibradim
Mr, Justice Mukammad Nasir 2{.4fpog

(Cr.A Nou 223-M of 2012. \bdul Jublar Kvan and otkers Vi, Fazai Munls and one othe)
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as PW-1 beforz the trial Court. Even his 161,
CePC statemcunt was not recorded by police as
is evident from his cross-examination and no
test identification was conducted through eye
witnesses. Similar is the statement of PW-4
Bal(cht Rawan who made pointation of the
place of occuirence to police in the light of
which site-plan was prepared but he did not
nominate the rzspondents at that time, as such,
the respondents were charged after three years
of the occurreace by relatives of the deceased
and not by the above named two injured
witnesses. From the above stated position of
the case, it can safely be inferred that the
respondents have not been identified by the
alleged eye witnesses, hence, their testimony
cannot be relied upon for conviction of the

respondents.

13. The only evidence that is
available on record against the respondents is
confessional statement of respondent Chamnay
but that too is of no help to prosecution.

Admittedly, the statement was recorded in

TamuPst | DB: Ir. Justice Isktiaq Tbrakim

Hr. Justice Mukammad Nasir Makfoor
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internment center under the control of Pak
An.ny and th, very premises wherein the
statement was.recorded cannot be termed as
coﬂ.ducible t:nvirohment for recording
confession of an accused. The statement of
PW-15 Sadsqat Ali Khan, Executive
Magistrate Babozai, shows that at the time of
rec.ording the statement of accused, the doors
and windows of the room were open and
sec;urity forces were visible to accused at that
tin";ae. In such situation particularly when the
haﬁdcuffs of 1’he accused were not removed,
thel: confessior: cannot be held to have been
recorded in accordance with law. In addition to
above, the confessional statement allegedly
recorded by Chamnay Khan does not bear any
spacification of his guilt. Keeping in view the
above background of the confession allegedly
n
made by accused, the learned trial Court has
rightly discerded the same. The august
Supreme Court while deciding the case of
“Muhammad _Ismail Vs. The State” (2017

SCMR 713) laid down certain

requirementsstandards for recording

R, p .5y

Tojematpse | DB: AMr. Justice Eshtiaq Trahim

Hr. Justice Mukammad Nasir Makfooz

(Cr.A No. 723-M of 2013 Abdul Jabbar Khan snd others Vs. Fazal Maxia ant one other)
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ascertain the true cause thereof;

While recording the confession,

the same safeguards and

adopted, by
directing the Public Prosecutor,
the: complainant's counsel, the
Nnib Court and all other officials
tolleave the Court. If need be, the

precautions be

counsel who represents him, may
be given an opportunity to be
present inside the Court during
the whole process, if the accused
person, on asking by the Trial
J l‘tdge, so demands;

the handcuffs of the accused be
removed and he be provided a
chair on the dais. He may be
given some time to think over the
making of the confession and in
that regard particular questions
b put to him, as to why he was
making the confession when he
has already pleaded innocence
and claimed trial at the time, the

formal charge was framed;

the Trial Judge shall explain to
the aa:u.sed that, in case of
making confession, he has to face
a capital sentence in a murder
case or any offence punishable

with death;

the entire record of all the
questions and answers recorded,
l{e properly maintained
thereafter, a proper certificate be

and

(¢t
,

Topmutpse | DB:

Mr, Justice Ishtiag Ibrahim
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apupended thereto, showing the
satisfaction of the Trial Judge
that the accused perso: wes not
mentally sick and he was making
th: confession voluntarily, based
on true facts and that, there was
no other compelling reason
behind that.

When we look at the confession
recorded in the present case in light of the
standards enu':merated in the above referred
judgment, we feel no hesitation in holding that
the confession was neither voluntary nor

recorded in aci:ordance with law.

16. It is the well settled principle of
criminal justice that once an accused is
acquitted he c¢amns double— presumption of his
innocence for confutation whereof very strong
grounds would be required which are not
available in the present case. Wisdom is
derived f'rom-a recent judgment of the apex
Court deliversd in the case of “Zaheer Sadig

V. Muhammad Ijaz and others” (2017 SCMR
2007) wherein it has been held that:

“Even otherwise, it is well settled by

now that in criminal cases every

Tomemipst | DB: M. Justice Ishtiag Ibrakim

Alr. Justice Muhammad Nasir Makfoor

(CrA No. 225-M of 2013 Abdeel Jabbar Xhan and others Vs, Fasal Maxs an | one other)



accused is  inpocent umless proves
gailty and upen acquittal by a court of
compeient jurisdiction such
presump:ion doubles. Very strong and
cogent reasonyg are required to dislodge
such presumption, The reasons given
by the learned High Court, in the
impugnel judgment, have not Dbeen

found by us to be arbitrary, fanciful or

X \ capriciovs warranting interference by
this Comt”.
1z Ir. light of our above discussion,

we find no merits in this appeal, there¢fore, the
same is dismissed. The connected Criminal

Appeal No. 231-M/2012 ic dismissed being
/

. . | /
infructuous. /

Announced
24.01.2018
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